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INTRODUCTION. 

BEFORE I proceed to fay any 
thing in general of the following 
Work, it feems neceffary to introduce to 
the ftudenty an explanation of the prin*- 
cipal terms which are ufed therein.*^' 
And of thefe in order. 

I. The derivation and definition of B Alt • 

II. i'Jbe like ^Mainprize. 

III. Of the difference ietwi^en tbem. 

IV. Of the meaning ^Pledges. 

V. Of the like of Sureties. 

I. And firft—(y Bail. 

THE beft derivation of this word j^Uit^i^ti 

Bail, is given by Lord Chief Juftice ^^^^; 3- 

Coke, in his fourth Inftitute.— *-jBi?//, Regiftcrfa. 

fays he, is from the Frfncb noun Bail, pfe^. b. i. 

a guardian, keeper, or eaoler — It is de- ^- ?^* 

• J 1. y r L11 1^ ' L Mirror, c. a, 

rived by iome, from bailer, French, to f. 14, 
deliver I becaufe the prifoner is delivered 

A 3 out 



vi INTRpOUCTION- 

out of prifon ; tut it cannot be fo dc- 
Tiv^d i :f«. fte tfitry is, fr&ditur in or 
per Ballium, and then the fenfc (or 

j^pfenfe^ 4^J^^t^^>« ^ A dfJhereJJnio 
"diHvhy.-^ A dfenvation fhnifat t6 this v*^ 
find in the Termes de Ley^ where it is 
^aaed^iirftUhtj^rt-rdii baihi(i^PdeKvered, 
aiS4t wdt^?^tb t^c cuftotl/aiFftis bail, 
<tb'*fe ^forthtefcifig^ -M i c^'tkhi y«^i ^aitd 

hence the word pledge ^c'to'i 'h4ttita54y 
to arife, of . a., meaning, very finijlar to 
tiiat orBail ; bxit of this hereafter. 



^ - 
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I>ait. c. 1 66. Dalhm ^and ^em\ dcfinb Bin 1 to be, 

I New Abr. . , . ^ > r • j. l i!! 

205. an under^tal^i^gtDfca maa ^ trieiKts 'bercme 

certain perfoRsJor thatpurpofe autho- 
rized, that he (hall appear at 'a certain 
day, amdianfwet'tBy legal charge to be 
(exhibited againft him ; and this defini- 

' -^ tibn is grounded on that of BraBon. 

." . • ■ - . * . . 

It is to ^c rcmstrked, that BaH is the 

.. fticins ^of ^vin^g -Ifberty to a prifoher^ 

:; and^t the feme ^imoTecuring the extent 

:^ of the law to puiiifli ^n ofFeridef .; or, to 

compel fai:isfa<ftion "from a-iicbtoir to the 

*'*'f ' party 
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party- inraTcd f therefore,- for that tn4 
the fafety of the people (hotild be pre-*, 
ferved agamft thfe Idwlcft depredations 
of atrocious offenders, which i$ of fa:r 
greater confequente to the wcll-beiftg <^ 
a ftate, than the private ^bts or loffeis 
of ifldividudls, a variatidri is taade lA 
all ^crifninJil 'cafes from .thdfe of.th<? 
tforiiradn law,' wherein -Bail ife lirtiverfil^ 
Ijr SWowed^- but in tfirtiinal^ cafes it te 
Otherwise; ^See 4-fi/4ri» Q;w* ^97. i ^ 

■':*■•• ■ . J i 

; $u* %pi;erly gail ^v^as >ger^eral fa^ 
vpur^,, granted .to jth^; (j^^jpQ^, in tnoOt 
caJfi|s.]$.|t\y it.wa^ fo^nd:tl^at increaiing: . 
qDrr^p|ipfj,gWwiiig4n9rc f i>d mpfcpref, 
V(»i?flt^.iai|4 keeping ..pace ^ with a rapifi; 
£^^j o^* pepu^ation, aofl. i^^^ux of io.-^ 
habitants from pther ^o^ntries^ it be*^^ 
came neceflary to inftitute fome re- 
ftridlitHi^.theoetP^ of wbi^h m«QcJerriWasi 
the .firib— :^nd furely. do, one can coiftrj 
plain of ithis a& an' iJiij^ft ini^ovation 
upon |tbe generotts liberality of our an- 
cientlaw^ ^ 



<v 



In adions of debt, d^c. the firft pro- Mod. 1^6, 
proccfs originally was a /ummons, and 

A 4 this 



viii INTRODUCTION; 

this was grounded on the principles of 
Magna Chart a — that ** no perfon {hall 
^' be arrefted or imprifoned, unlefs by 
** the judgment of his peers" — if de- 
fendant did not appear upon that fum- 
mons^ a Capias iflued, and he was held. 
to Bail thereon. The reafon of Bail, 
is upon a fuppofition of law that the 
defendant flies the judgment of the 
law ; and this fuppofition arifes from 
his not appearing at .firft; for if he. 
appeared to the fummons, no Bail 
was required. And this is the rea^n 
why it is held to be againft law, for an/ 
ihferior court to ifluea Capias iovih^' 
firft procefs : for the liberty of a man is* 
highly valued in the law, and no man 
ought to be abridged of it, without 
fome default in himfelf: 



I . .1 



-• But it may not be improper to add, in 
this place, that fo earneftly does the law 
of England regard* the public weal, and 
fo juftly does it confider the natu- 
ral equality of mankind, that wherever 
Salk. 104. an injury b? committed, there is no dif- 
ference fuflfered to exift between peers 

and 
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t N T R O D U :C T I ON. it 

and commoners in. rdatiqn to the rea-* 
£;)nableners and neceflity of BajK J 
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IL O/* M A I N P R I Z £• 

VERY fimilar to the nature of Bail, 
is that of Mainprize. — And it is thus dcr 
defined by Wood ; — ^ 



. JU 



Mainprize, Manucaption fignifies tki Wood's infl. 
taking a man into friendly cuftody, who ^^* 
might otherwife be committed to prifoi^^ 
on fecurity given for his appearance at a ^ 

time and place a{}igned-**and is fuppofed 
to go at large, without any fear of beiri^ 
taken by his manucaptors, to fecure 
themfelves, as in cafes of BaiJ. ^^ 

He fays further, that manucaptaki^ ibid. 6xSi 
are only furetics, that in ca^fe the criminal 
does not appear, (though he was arrefted 
or in prifon) they are to forfeit their re- 
cognizance. 

Bacon confirms this definition in the NewAbr. 
following words, which he takes from *°^' 
the authorities there cited ; Mainprize 
is that the n\ainpernors are barely his 
fureties^ and cannot imprifon him them- 
felves 



I N T 'K O DtlU GiU LOIN. 

felyes to fecmrtf fefe '4pf>e^s?R«€^y< ^si hte 

bail may, wbo -ire looked' np6n as his 

gaolers, to whofe cuftqdy he is commit- 
ted. . ^ -• : ■■ ^ ' ^^ -y 

» • . ■ t ^ i . • 

Froixi hence it fe^fns obvious^ tjigi^ 
Mainprize arofe from ^ tl>e fimple ho- 
nefty of ancient days — when honour 
, j^ged : tli.tpugh. .fUl raaks.jQdfriwn un- 
$aiated )and fi>ncere^ and 'wbcn .mutual 
pot^^ttkQQ • rcvidrcdx^^h tiMnrs word as 
bifid.ingarSjhis oaihiorAondiflf l^cctiilies: 
|he JnfiiiuatioQ hext i^ obvioils^ khiatdBail 
was . afterwards eftabHihed through ne^ 
S^ty> and ^usinainprize Bas fallen aU 
moft into general difufe I 

.. .. JiL 216^ differ^fke htt'VBeen Bail dnd 
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THIS may Jferve tor^eacglaip. bptli, 
thefe terms ftill further. 

Tcrmcide The difference confifts in this-^that 

Fweft. Law ^^ '^^' ^^ mainprtzed is always ikid to 
3*> 167. be at large, and to go at his owio liber- 
ty out of wardj ^fter be is : put to 
mainprize, until the day of his appear- 
3 ance. 



.( 
f t 



'^Oil^ 



• ' . I - 



• w ^J * ■.»..* > 



jtiMTiii'OOiiO'iiiro^. iM 

"mi^* ff -m^.'^ T9i^q»^. fHpiippns y . : 

f *9^n is put lA ?ail \>yfoiun. 0F A-m pwq, 
by ray -h^^: <?Wk-i Ju%e;,,*iB: %nf 
pf tfee Iftr.eft:, -Mptil a.-«;rt|j«^, .dayvj. fw^ 

to be in thtxt mX^-mit^^iMy-JpT '^^ 
time; ami they may, if -they will, hold 

hitti iti Wrd^dt'ln'pTifoni'tlhl obiat time» 

0r'^bKri^f(^> i^Jtheir y2lii}:;;i[b ithacira 

who CS''iibe^lbd;':iflball iioilbe ^iid hy ilhs 

Ittiv to bie' at ilaj^gw, o*'^ at\his own-h'* 

Sir Edward Coke fays furtfeL^r, .tji,^ ^ inH. ,75^ 
every Bail is a Mainprize (for thofe that 
dne' Bail taidc tlac>pfiffon inta tthcirlhauds 
atticoftody) but-evcry Mainprize iS ricttr 
Bail, bedaicfe iKQ; manisjbaUed bat h^^ 
that is aitqterfor in prrfonI::Xor he thaft 
is not in cuftody or4)rifo:ni, C0nFK)t bc;di?n 
livcred out, as before it appcareth. But 
a man maybe mainperned, which ne- 
ver was in prifon : aod therefore main- 
prize \s more large than bail ; See ij E. '* 
3./0, 2. 17 Jf p. I.' 5 E. 3. 21.' 
^2 E. 3* Main-prize 23. 

V . 
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9H.4,3. In an appeal of felony the plaintiff 

30^.^3,^20. ^^^1 ^^^ mainprize, and yet he never 
26Ed. 3, 12. 5Vas in prifdn or under cuftody. And 

fomctimes thefe mainpernors are called 
pledges — and the mainpernors are to 
produce the principal de die in diem un- 
til judgment (hall be had. ' 



II H.4,43. 

12 R. 2. 

Connufance 
37. 8H. 6. 

30- 



4 Infl. 180. 



Wood*sI«ft, 
61U 



Mir. €• 4< 
£9. 



. And he afterwards adds, there is a 
manifeft diveriity between dediein diem, 
and a Bail ; for as to him that is main- 
prized de.die in diem, no b.Ul can be 
maintainable againfl him ; otherwife 
it is again ft him that is by Bail,^^r cur^ 
Jum curia^ 

And to this may be fubjoined, what 
is faid by Dr. Wood. -^Th^.t mainprize 
is of a more extenfive nature than Bail, 
for every Bail is a mainpernor, but every 
mainpernor is not a Bail. 

IV. Of Pledges. 

PLEDGES and mainpernors are of 

one fignification, (faith the Mirror) not- 

withftanding that they differ in names ; 

but pledges^ are thefe who baile other 

I things 
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things than the body of men, as in reall 
a^oQS and-itiix;t ; mainpernors are^ ill 
perfonal adions, only thofe who baite 
the body of a man ; fafe pledges arc 
•thofc who ate fufficient to anfwer thi 
demand, or the value, and are true men, 

' * ■ • 

and freeholders to whom the plaintiff is, 
and in whofe court the plea is brought. 

Thi^ is further explained by Sir JE^- 4!^^ »S«- 
n»ard Coke ; P legit zndPIegiaf/o, are de- 
rived of tht French word Pleige^ which 
fignifieth one that undertaketh for ano- 
ther ; a furety, Fidei-Jufor. Now as 
every Bail is a mainprize, fo every Bail 
tmd mainprize is ex vi termini^ plegiatio 
which fee in G/anvil/e forAhc ad: of 
furetifhip. But in legal underftanding, Glan. l, 10. 
it is taiken firft for the pledges which the offic^^Con'' 
demandant or the plaintiff finds, to pro- 4^-1* ^^^&^ 
fccute a civil adion. And the reafon ptN^B.ai.f. 
of thefe were for the anfwering of the ^ *95- ^^ 
King of th^ amerciament, if the de- lib. 8,6iV 
mandant or plaintiff be barred or non- ^^^' S-494* 
iuit, &c. fo cautious were the founders 
of our law, that the King (hould ever 
be anfwered of fuch duties as belong to 

him : 



Braft. lib. 4. :J»ijpsi { A.nd {(^ plcdges in ■ w|3^^viai -^ 
f- 25' 4- a. ^^/^^^ ^^^. SeiTpofiea ? <ind 2.H, 6. Tj, 

^ InJi.^W. 2..C. 3. ; .,, 



■ */ 
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V^ SxjKY^TY cQmprebcndeth ajl the fort^er^; 

Regift, F.N. AND note, there is a fccurity by tttc 
ca ^fii^!"** common law, and a fitretyby ftattrte. 



tives. • ' ^ i. u,i 



By the common law, as in a writ 
de fecutitiite invenienda ne exeat Tegnum. 
And there is a firrety of the peace; and 
6f the good behaVioiir^i? Bono^eftuJ^'^ 






Mirror, c- 1. And it app^afs by the Mirror *tfcat 
^* ^* ibreti^s Werd alway? takidnf if* ihe K:i!n^g'^ 

courts before any action could (^abfddgtit 
or judgment be receivable thereon^. 
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It is )the peculiar privijegp, refaUinf 
from the .,E^g(i^ law, tbftt Jhc i mi^A 
reaps in eyery ftage of ;.i<§^ progrcfg 
a firm aiTiitran^je and coLnyii5):ioni thfet 
every ordinance took ita rife in 'ah 
aifient and iaud|able, enthafia,(m for th^ 
general good, and prefervatignijf.the pubt 
lick freedom; Synd confirqa.^d by the 
\f^ifeft ruleSj.^he domcftic a^.yvellas mr 
tional privileges of mankind in fociety, 

^ The 
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', The ftudenti$fui:ttbei5 affiired, in the 
High {zthfz^ipn pf,l?^q^,^bl? to. deduce, 
tfve 'faiMnicipal laws of hisi CQuntry from 
the firft root of juftice, the law of God or 
nature, and the oatural qo^rines of ma- ( 
tual equity.; .' , , . ' . ,, : 

' Butthat which' ftilltoofe particularly' 
gains hU atlfehtion, arid wins his devout* 
cftecm-, is the frealous feciirity of his fier--' 
fonal liberty ^ which every "where ftahdsf' 
foremoft in the page of our voluminous 
code, and is ever deeply imprefled upon 
the mind by the regular tradition of the , 

firft great bulwark of the common and 
ftatute laws of the realm. 

Thefe confiderations- firft fuggefted to- 
me the following Digeft; the utility of 
laying before the public, at a (hprt and 
methodical view, the chief doctrine 
of PERSONAL LIBERTY, fcemcd as a na- 
tural refult from my reflections ; and a 
point of learning in which, not only the 
lawyer, but the fubjedt at large, fhould 
be well aibqiiainted. 

Warmed 



xvi:. IN T kOD U C T I O N. 

-■ Warmed, as I felt myfelf^ with a tuft 
zeal, for this facred bafis of the Englijb 
law, I was bold to encourage that zeal, 
and to purfuc myrefearches — I truftmy 
labours to the candid and difcerning, and 
hope, at leaft, that they may fervc as an 
inducement ot foundation for fome more 
e;(perienc€d and laborious architect, to 
rai(e a fabric more honourable to the 
legjajprofcffion.. 
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FIKST PART. 
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Of BAIL ia Ciyit Ca^ei. 

lUTRObUCTION. 

I. 0/BAit. 
2i Of Mainpriiie. 
\ 3. Of the difference beU»een them, 
4. 0/ Pledges. 
.5. 0/ Surety. 

C. I. Of the Affidavit to hold to Bail. 

1. What is fufficlent. 

2. fVbat is infufficient. 

a 1 C, II. 
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ANALYSIS, OF THE 



C. IL ^ho may n ot be held to B a i l. 



"i. Of pettoni claiming PRiyiLECfe. 



1. 
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I. Cy Attornics. 



•^ 2, Officers of the Court. 

3. Witneflcs and Parties* 

(^4. Oftb$fe who are privileged. 

^ 2. Pcrfons not privileged, hut not 
held to Bail. 

1. Cy Minors. 

2. Of Heirs, Executors, and 
L Adminiftrators. 

3. Cafes' wherein Ji AIL is not re- 
L quired. 



C. III. Who may be held to Bail. 

f I. Perfons who may he held to Bi^iL. 

} 
•< 2. Cafes where Bail is requifite. 

Lj. C*^^ whereBAiL is difcretiona^. 



C. IV. 
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C. IV. Who may not become I^ail* 

C, V. Of Bail to the Sheriff. , 

' ■ / • i 

1. Of his dxxt^ in taking^ Kii.^ 

2. Cy/i^^B ail-Bond. 

* 

f I. Statutes relating thereto. 

•^ 2. What is a goodl 

I i BAiL-Bond. 

1 3- What vacates j 

C. VI. Cy PUTTING IN Bail above. 



I . Befpre whom to he put in. 

a. Of pcrfonifying Bail, and put- 
ting in Bail in a wrong name. 

3. Of the manner, 

,4. Of the time limited. 



C. VIl. Of Exception and Justification, 
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I . Of Exception. 

Juftification. 

t.rbe 
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i^T'i&^mcthod of Justification, 
> Md matters incident tbereiw. 

12. /?^<J/ /V ^ waiver thereof i, 
J. Default thereof. And herein 

Cladding Baiu 
"i- 0/* ruling Sheriff. 
2^ 0/ proceeding ^^4iij^ him^ 

]'J> 0/ ASSIGNMINT. OF BaIL« 

Bo^b< 



!• Proceeding thereon. 

2. Staying fame and Jianding 
\ asfecurity. 
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^^.Affionsonti'OiJrecognizanee4 

C, VIII. How FAR THE BaIL ARE EIABLE. 
C. IX. How THEY ARE DI^CHARGE0« 

1 . General caufes of difchargc. 

2. Of Surrenders. 
I. By the Principal. 

By the Bail. 

I J. 0/ ExONSftlTITRS. 

C. X. 
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C. X. Of the Scire Facias. 

... - , . 1 ^ 

!• Ofjuin^outfamt^ 49^ jljdgmcnt 
thereon* 




Cy /i^ pleadings f hereto. 
I. Whattnay 1 



I 2r# 
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What may ndf J 
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C. XL Cy Bail in Error. 

■I. General obfervations tiereon. 

2. /« «^i«/ efifes Baix 1% f^ is ^t 
requifire, 

3* ^putting in4»i^ifc^n|5^Aw^ 
4. /few /»f /iJ^ip^ «f <? liable. 



5, O/* furrenderiog ^fTflf^i^/. 

^ ^occmion on /^ nffirmancew 

^d' i^^» (^//^^ Sci. Fa. andjf 
pleading thereto. 

Audita Querela, 

C. XIL 
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C. XII. Of Bail on Habeas Corpus. 
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^k. General obfervat ions tbere9n. 

• • • * • • 

2. /iT^^^ Bail reqijifite or not. 

3. p/ putting in Bail /i&^^tf», &c» 

4. Ho^far they are liable. ' 



C. XIIL Of BANfeRuPTcvW thfe Principal. 



I. 



What relates to the FrincipaU , 



2. What relates to the Bail. 
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C. XrV? Of Bail in Cafes of Outlawry, 



r - » > 






•C. XV*;' bf 'the ScRETiEg or PIedgis in 



^ ^ t. ^ m t • 



REP1.EVIK. 



* •■ 



>•• . . . . _ 



1 . 0/ taking /i^ Pledges. 
How far tbey are iliablc. 



CHAP. 
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I. 




OF THE 
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Affidavit to hold to B A I L . 



N 



b peffohs fliali be held to bail for any ^^ 9' ** ^" 
caufe of aftibn under lo/. in a fu- 2 Bur. 655. 
jperior court, and 40 s. in an inferior court 
(fince made la/. alfo) of which affidavit of 
the caufe of aftiort fhall be rhade and filed, 
and the fum therein fpecified iridorfed on 
the writ or proccfs ; for which indorfed fuin 
the officer fhall take bail, and for no more. 



L Ofajufficient l 



Of an injufficien't \ 

i . JVhai is ajufficient Affidavit to hold to Bail. 

The affidavit mufl be pofitive to the debt; Barrier 1^0, 

109. 

Stra. 1157, 1209,1226. I Wilf. 279. 2 Burr. 655. 3 Burr. 1447* 

It muft fay that the defendant is indebted ^^^^- *^7o* 
at the date of fw6arihg ftin^. 

Affidavit that plaintiff has caikfe of aSlioh 3 ^^^r; 1^6^* 
againft defendant for 260 /. forfeited by 
him for fo itiuch unfealed filk. &?r, folind 

B in 



2 Affidavit to hold to BAIL* 

26 Geo. 2. in his cuftody, under a penal aft to hold to 
• ^' bail, is pofitive enough. But any affidavit 
is unncceffary. 

1 Croinp. Pr. Afljgnec of a bond fworc that the obligor 
^ was indebted in 90 /. for principal and in- 

tereft, as be believed. Court held it fuf- 
ficient to hold to bail. 

2 Burr. 1032* Affidavit that defendant is indebted, as ht 

computes it, was thought fufficient by two 
judges then only prcfcnt. 
. n ,, .^«. If executor fwears to teftator's books, and 

4 Dur. 1995* • 

1 Cromp. fr. bclieves them to contain a true account, 
^ and that the debt is ftill unpaid, this is 

fufficient. 
4 Bar. 1992. Affidavit " as appears by a laft examination 
& ante, 655, which they believe to be true, and that debt 
1*687; 2tt6! is ftill due and owing," is fufficient. 
j^. , g And in a fubfequent cafe the court de- 

clared it to be a fettled point, and cited the 
former cafes, that fwearing to belief^ " as ap- 
pears by the bankrupt's books, and as^ the 
plaintiff verily believes," was fufficient for an 
affignee under a commiffion of bankruptcy. 
Ibid. 1995. and for an executor or adminiftrator. 

1. What is an infufficient Affidavit. 

Stra. 1 21 9. Affignee of a bankrupt fwearing merely 

, by the books, is infufficient. 
jjjij^ So alfo is an executor's affidavit; thus, 

" as appears by tcftator'5 books." 

That 
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That defendant ^^ was indebted in 5000 /. 4 B"*"- 2126. 
for fo much money had and received of de- 
ponent> 2ind for which he has not accounted'^ — 
the lattef words rendered the affidavit not 
^ojitivey and defendant was difcharged on 
common bail. 

The affidavit had but one (lamp, and 5 ^u^- ^^9^* 
joined together an aftion of debt on bond 
and an ajfumpjit on promifes. It was ob- 
je6bed, this was infufficient in form, and a 
fraud on the ftamp duty. Plaintiffs claimed 
a right of eleftion, and to hold defendant to 
ipecial bail on one, if not both aftionsj — 
The court difcharged him on common bail, 
for the joining two aftions together. 

Affidavit againft partners yW;;//y, and not 2Barnet58« 
feverallyy is infufficient to hold them /evert! lly 
to bail. 

Swearing only to beliefs though with a re- 2 Bur. 655. 
ference to accounts fent from abroad where 
the debt arofe, is infufficient. 

" As appears by agreement," is infufficient. 3 Bur. 1447. 

'^ As appears by bill of exchange," is in- 3 ^'^f- iC%j, 
fuffiicient. 

Plaintiff made affidavit that defendant Barnes notes. 
had feized and detained his fhip to his da- ' ''^ *^^' 
mage, and a capias was thereon indorfed f9r 
bail without a judge's order. — Rule for com- 
mon bail and * fuperfedeas was made abfo- 
lute, for the damages are uncertain, and 

B 2 ' plaintiff 
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plaintiff is not entitled to bail without a 
judge's order. 
B.rn^s 66. I^^ the Kiiig^s Bench only one affidavit 

Wood 58c. jg aJniicted and filed. In the Common Pleas 

a fupplcmental affidavit is filed ; and after 
plaintiff's affidavit, defendant made another, 
/ that he believed the whole debt would ap- 
pear to be paid', and a eommon appear- 
ance was ordered. 



CHAP. II. 

Of Ferfons not held to Bail. 

*^* It has been thought convenient to 
place this head before the other, fince the 
w hole of the enfuing parr, relates to thofe 
who have been held to bail, and the matters 
incident thereto — which will flow more 
currently, when thefc cafes of privilege, 
£ffc. arc cleared away. 

In reporting this head, it may be proper 
to divide it into that, 

I. Of privilege y and pei Jons clahning it. 

?. OfpaJoUs bapi^^;ifjti privilegey lut 'ivhc, 
■ '■*• '''* *" 

jHm4lt€ir\jpartiqilar^hiatiGn^ cannot be 

held tojpecial baiU • 
3, Wherein Special Bail is not required. 

^ J. Of 
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S E c T. I. Of Perfons having Privilege. 

I . Of Attornies. 

AN attorney, or other officer whofe at- 
tendance is required in the court \^^^^^ ' '^* 
to which he belongs, Ihall not be held to i Mod. lo. 

fF"^ bail. ; ^l^- 

Barn* K. B. 300. 12 Mod. 112, 113, 163, i64»535» 536. 

Again, an attorney cannot be arrefted and 4 New Abr. 
held to bail for any aftion whatfoever, un- ** '' 
lefs he put himfclf in the fame fVate as a 
trader by accenting a bill : but this rule is not 
now admitted. 

An attorney, fo long as he remains on Ib'd. 219. 
record, (hall have his privilege j and there- t^^rnev U. 
fore where it was moved, that I.S, fliould put Tit. B ii. 24. 
in fpecial bail, being an attorney at large, ^"^' *' 
and having difcontinued his prafticc, court 
faid, attornics at large have the fame privi- 
lege with the clerks of the court, and cire to 
appear de die in diem ; and they were not lli- 
tisfied that he had difcontinued his praflice. 

But if an attorney abfents himfelf for a 2 Lil. Reg. 
year, by the then new rules he lofes his ^^^* 
privilege. Query the practice now ? 

If an attorney be arrefled, and gives a bail ^ ^^^' Abr,95. 
bond, he thereby waives his privilege, and 
niiift put in fpecial bail, 

B i But 



6 Persons not held to BAIL. 

2 RoL Rep. But where a perfon arrefted in B. R. and 
''^' immediately afterwards procured himfelf to 

be admitted an attorney of C. 5, and prayed 
his privilege, it was denied him, becaufe it 
accrued pendente lite. 
Sand, 6-j. If an attorney be fued in an appeal, he has 

aNcvv. Abr. . ., /-I- It 

%zz. ^^ privilege, for his own court hath no cog- 

nizance of this aftion. 
2 Stra. 1065, It feems dubious whether attornies can be 
t.^^^ ^' detained in execution — The cafe was of an 

attorney who was fteward to Lord S(^ and 
Sele J the Iheriff difcharged him on receipt 
of his lordfhip's letter, fpecifying his flew- 
ardftiip, and the court gave the plaintiff li- 
berty to proceed againft the (heriff, but gave 
him time to make his return, but inclined 
that the court ought not to infift on the 
return, becaufe plaintiff could not juftify 
detaining defendant* 

2. Officers of the courts^ 

Brownl, 15. Serjeants at law, attornies, and officers at- 

Goldf.33, . tending the courts, are protefted from ar- 
2 Mod. 181. reftsi the court will difcharge them on 
2 Rol. Abr. common bail, and punifh the bailiff. Sec 
2 Lil.Ab.369. the fevcral judgments in this cafe. 

iNew Ab. 221. 

§cicg's caie. 2 Mod. 181. Long's c ife. 

3, JVitneJfis 
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3. Witnejfes and Tar ties. 

If court give either plaintiff or defend- * Rol. Abr, 
ant leave to enquire after evidence, in any ^^^' 
caufe depending therein, and he be arretted, he 
Ihall have privilege— otherwife, if he goes 
without privilege -, fo if he be arretted at 
ten at night of the day he had attended his 
caufe, by any perfon no ways engaged in the 
caufe, he has no privilege. 

But this privilege does not extend to an Jcnk. 173. 
arreft from an inferior court, though defend- 
ant fhall be coming from the defence of an 
a<5lion in a fuperior court. 

The courts not only proteft parties them* Vent. n. 
felves, but all witnefles are protefted eundoet ^^^'66, 
redeundo j for fince they are obliged to appear 
by the procefs of the court, they will not 
fufFer any one to be molefted whiltt paying 
an obedience to their writ. 

%* This feems to extend from the time of y 

fervice of the fubfcsna till after the re- 
turn from the trial. 
' Alfo, the courts not only proteft the per- 2 H. 6. c. 4. 
fens of their attendants, but likewife all thofc ^ Ro^^ Ab ^' 
things that are neceffary for their journey, or 373. 
the defence of the fuit, but not merchandize 
or goods for fale or traffic. 

A witnefs was arretted in his return from Triii.i3Ann. 
the afljzesy and in the term following was dif- 5,',^ V 
charged by motion, on common bail, by the 2 Stra. 986. 

B 4 court 4 New Abr. 
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court from which the record iffued ; and 
» that, without having the privilege of the 

court of Nift Prius certified : had the arreft 
been at the aflizes, the judges there might 
have difcharged him ; for privilege given by 
law is tQ be profecuted in fuch manner as 
the party may moft eafily reap the benefit 
thereof. 

%* Thefe are the chief of the cafes re- 
lating to the courts. 

4. Of thoje who are privileged in general. 

^y^r 377- a. If procefs hath iffued againft a hufband, 
EroVdv. 17. ^^^ ^'^ coming to defend it, he and his wife 
Noy*6ir. are both arrefted, the wife Ihall have privilege 

^s well as the hufband ; for they are con- 

fidercd as one perfon in law, and the wife 

cannot anfwer without her hufband. 

Comb. 39. A perfon coming to give fecurity of the 

FMdi^' peace i^ privileged , o^herwife, jf to fwear 

ftme, 
Salk 544, So one came to confefs ^n indiftmCnt, court 

held he H^d no privilege, eundQ et redeundo^ 
becaufe there was no procefs againft him. 
4 Leon. 81. In indjftments, informations, and fuits 
2 Rol. Abr. ,vhere the king alone is concerned, the officer 
JLil- Rep. ^-j. fhall not have privilege \ fgr it would be un^ 
Kcvv Acr. 4. reafonable tli;it they Ihould be proteAed who 

offend againft the peace. And 
♦^ /W//V^/» bonurAi priyato ejl j^referendum*^^ 
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• But in qu^fam aftions, which ape of a more 3 Lev. 398, 
priratcorperfonal nature, defendant ought to* Lu^. lot^ 

have his privilege, as on 23 Hen, 6. againft an Skin. 549. 
attorney for continuing fherifF longer than a 
vear. * 

A peer, or member of parliament, cannot 12W.3. c. 3, 

be held to bail, they have privilege. i Ja. 1. c. 13. 

- Soldiers are privileged from arrefts for any Mutiny Aft, 
debt under loA and failors the like under 
20/. 

Ambafladors, and their attendants, are ex- 7 Ann. c. 12* 

cmpted from arrefts and bail. 3 Wilf. 33. 

No perfon enlifted fhall be taken out of the 29 G, z. c. 4. 

ftrvice by any procefs, other than for feme ^' H- 

criminal matter, but he may be furrendered .4 Burr. 3*39/ 

hy his bail. 4^6. 

No perfon lifting himfelf to ferve on board 3, Geo. 2, 

any king's fliip ftiall be held to fpecial bail, c, 10. 
ijnlefs the affidavit fpecifies the debt to be 
more than twenty pounds. 

S E c T. II. Of Per/on s having no Privilege , 
but who cannot be held to Bail. 

!• Of Minors. 

An aftion in cafe was brought againft a Sid. iSj. 
minor, for affirming he was of age, and taking r. 
up feveral fums on mortgage thereon ; it 
was moved, that he fhould put in fpecial bail, 
tut denied \ for fpecial bail fl^all not be 

givea 
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given by virtue of the ftatute of 13 Car. a. 
c. 2. but where it is required by the rules 
of the court, and the ac etiam will compel 
Ipecial bail, unlefs the caufe exprefsly ap- 
pears to be for real value, as debty trovevy 
&fr. but where fpecial bail may arife, as in 
this cafe, or other cafes, by reafon of a Ipe- 
cial declaration, fpecial bail fhall not be rc« 
quired, 

2, Of Heirs y Executors , and Jdminiflrstors. 

t Lev. 204. In the courts in London, and other inferior 
iP^^' "^^^* courts, beirs, executors> and adminiftrators. 
Wood 58q» muft put in bail. 

%* But this praftice has of late been dif- 
ufed, in confequence of a very folemn 
argument and decifion in the Mayor's 
court, before Eyre, Recorder. 

Sid ^^' Lev' ^^ ^^^ fuperior courts they cannot be held 
45. to bail, except a devaftavit be fuggefted; 

z Brownl. ^^ ^j^j^ ^^^ ^^^j be on an aftion of debt on 

Salk. 98. a judgment, 

3B. Com 29Z. I Lil. Abr. 183. 3Bulft. 316, 

I Lil. Abr. Nor in aftions of account or covenant, un- 
18^ 

lefs they be to pay the money. 

jBulft. 316. Nor are executors held to bail, although 

fued by attornies. 
Cro. Ja. 352. If there be a judgment againft an executor 

h^^K^iX ^^^ ^^^ ^^^^ ^^ ^^^^^ tejiatorisy and for damages 
Wood 580. only de bonis propr its, he may bring error, and 

have 
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have 2L/uferfedeaSi without giving fureties, 
^ by 3 Ja. i. r. 8. for though the words of 
the ftatute ire general, yet it muft be in^ 
tended where judgment is againft defendant 
hiaifelf upon his own bond, or where the 
judgment is general againft executors ; for 
}t would be unreafonable they fhould find 
fureties to pay the wKole out of their own 
eftate. 

Neither is an heir, executor or adminif- 2 Lev. 204, 
trator, on removal of a caufe out of an in- i^.jlc j66« 
fcrior court, obliged to put in bail. 2 Jones 82. 

* Lit. Rep. 81. Salk. 98, 

3. Securities in a bail bond. 

Arc not to be held to bail. iCromp.Pr. 

80. 

Sect. Ill, Cafes wbereinj^ecial Bail is not 

required. 

In all aftions where fpecial bail is hot re- 
quired, it is neceflary to file common bail 
(or enter a common appearance) that it may i New Abr. 
appear that the court had cognizance of the ^'3; 
caufe, and alfo that the defendant has paid 
due obedience to the writ. 

Defendant, with leave of the court, may i LU. Abr. 
dcpofit the money in queftion, in court, in- '73* 
ftead of putting in bail j and the court, will 
order the plaintiflF 10 waive all other bail ; 
but he muit file common bailj for form. 

In 
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^1 Lil. Ab. ' In cafes of confpiracy, common battery, 

Ihid. 1 86. flander, covenant, account, ejcftment, tref- 

Wood 580. pafs, aflault, fefr. unlefs ordered by rule of 

3 B. Com, court, on penal ftatutes, and bonds with 

2QO* 

Collateral conditions or bye laws, no bail is 

requifite. 
t New Abr. But in fome of thefc cafes, the court have 
2og. ordered bail Ipecially, as when it is appa- 

I90, ^^' ^^^^ ^^^ damages will exceed 10/. fcff. on 

reprefentation and affidavit. 
I Wat izo. I^ ^" aftion brought on a judgment, 

v/nere the original fum was not above 10/. 

the court will relieve againfl: fpecial bail. 
%* This was an-aftion brought on a judg- 
ment by inquiry, pending a writ of error. 
? Sid. 63. In debt on bond to perform covenants, 

1 Lev. 260. j^Q bail Ihall be given, but with refpeft to 
z Jd. "97, the breaches, and the damage done thereby, 
Nov. 8, the meafure of that (hall be taken from 

Salk. 100. i ' ^-rry ■ T 

2 Roll, Rep. plaintifF s oath. 

53. In an aftion on replevin bond, common 

£l?«r^" bail ftiall be filed. 

palk. 99. 

Holt. 127. 12 Mod. 320. 380. 

Yelv. 53. On a penal ftatute defendant cannot be 

2 Brownl. j^eld to bail, for the penalty is in the nature 
Comyns tc ^^ ^^ amerciament for an offence ; and 
Caf. 48. therefore until abfolute conviftion he ought 

And!ti'^'' to fuffer no inconvenience. 

Gilb. C. P. 37- Barnes No. C. P. 80. 

12 Mod. 501. It has once been held, that if plaintiff had 
Ld,Ra)\679. j^^^j^ noqprofs'd in a former aftion, and be- 

3 g^^^ 
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gan again, he (hould have only common 

bail) but this has not been abided by. 

PlaintiflF was fummoned before a Judge to Ld.Ray.32^ 

fhew caufe why common bail (hould not be 

taken, be did not ceme-, whereupon a day 

was given, and unlefs he then came, com- 

rton bail was to be allowed ; he came before 

the day, and confented to common bail^ 

and on fanrte day made affidavit of a debc 

above 10/. but the court held it ought not 

to be received, the bail being regularly 

filed. 

If,- on examination before a Judge, a i2Mod.526f 
good caufe of aftion be not made our, 
common bail will be ordered. 

If one has feveral caufes of aftion, each Ibid. 527, 
too fmall for fpecial bail, they cannot be 
joined for that purpofe. 

By Holt, Ch. J. when upon conteft for I^^id. 579. 
common and fpecial bail, it appears that 
plaintiff has mifconceived his aftion, here 
common bail ought to be accepted. 

In aftions for words, fpecial bail is not Bar. Notei ' 
required, unlefs it be for Jlander of title. ^' ^' 

3 B. Com. 290. 

In an aftion for a malicious pro/ecutiotjj Rep. Pr. 
on an affidavit, plaintiff had obtained a ^-^-H^^ 
Judge's order for holding defendant to bail 
for 200/. : defendant being arrefted, applied 
to the Judge, who not being-fully fatisfied, 
direfted him to apply to the court; in his > 

affidavit he fliewed that plaintiff was ac- 
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quitted on a fla^ in the indidtmcnt, and nof 
on the merits — a rule was granted to fhew 
caufe why common bail fhould not be en- 
tered. 
5 Bun 266k Common bail was admitted in an aftion 

brought for cofts on a judgment of nonfuit, 
and former * cafe cited, where common bail 
wai allowed, on the cofts encreafing the 

Stra, 975. , debt to more than 10 /. — for the addition oif 

1' - 

cofts cannot alter the cafe as it ftood, in re- 
ipeft of the original demand- 
4 Bur. 2117, This had been the pradtice in C. B. but * 

not in B. R. where all the proceedings are 
more in favour of liberty than thjat of the 
C.B. 

Lord Mansfield faid, " There is reafon to 
lean againft requiring bail on the a&ion of 
debt on judgment, when it could not be 
required in the original aftion. — In error 
brought upon an adion of debt on judg- 
ment, the action of debt on judgment fol- 
lows the nature of the original aftion ; and 
yet bail fnall not be required on bringing a 
writ of error upon the judgment obtained 
in the aftion of debt on the firft judgment. 
After a conference with all the Judges, he 
faid he believed the court of C. B. would 
alter their praftice in conformity," — Query 
iffo? 

3 Bur. 1545. • This was (6 fettled in BMlefin and WhyteL 

Sheriffs 
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• Sheriffs in ff^ales and Counties Palatifte, 11&12W.3. 
are not to take fpccial bail for a debt under ^' ^* 

ao. /• 

No writ to hold to fpecial bail muft be > L^- Abr. 
fued out on a bail bond for defendant's ap-»- ^^' 
pearance, or for any penalty or forfeituije on 
a penal ftatute, ^ ' ^ 

Where the acSfcion is only for damages^ 13 Car. n^ 

ir 9 f* 9 ' 

there regularly the party is not to be held to Barnes No. 

fpecial bail, for there is no certain futti for C B. 57. 

which bail can be taken 5 but it is other#ife, 

if plaintiff makes affidavit of a certain da- ^%'^' 

..J . C.B. I4S« 

mage, as above cited. ' . 

If plaintiff deliver a declaration before Lil. Pr. Reg. 
bail put in, without the words ^^ condi-^ 
tionally, &fr." this is a waiver of the bair, 
(and alfo of juftification) and defendant 
may file common bail. ^ '■ 

You cannot hold defendant to bail on a Stra, 1243- ' 
judgment or decree in any Court ^^ra^^5 for 
Jbere we do not hold to bail on a decree) 
but this cafe was on a decree in the court of 
Meudon in France for a malicious profecu- 
tion — and that we do never here conflxue 
into a debt. 

One in execution in cuftody of the Mar-^ i Lil. Abr, 
Ihall is not bound to find bail, to another '^^* 
adtion brought againft him ; but if he- be in 
the Fleets in execution, and an aftion be 
brought againft him in K. B. he muft be 
removed to the Marjbalfea^ or put in bail 
thereto — for when ^he is in cuftody, there 
2 uet,d^ 
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needs no bail to bring in his perfoft, for hd 

is intended to be always in court, ready to 

anfwer the party; but he that is prifoner in 

the Fleef, though he be in ptifon, the court 

of K. 5» can have no certainty to bring in 

his perfon to appear there, and therefore he 

muft be committed or put in bail. 

^tLi MX. No bail can be taken on executions; for 

I New Abr, 

208. defendant now remains himfelf to perform 

3 ???^\5.^' the judgment of the court— but if defendant 

172. brings an attaint^ he may h^ve a writ to the 

Cro. El. 5. Juftices, commanding them to let him to 

'F.N.B.1'06. tnainprife. So if an audita querela v/ctq 

z Roll. Abr. founded on a releafe or record, plaintiff may 

Dyer loi^ ^^ bailed ; but fuch bail muft be taken in 

365. open Court— but if on furmife of a matter 

132, 384. ^f f^^ only) It IS otherwife^ 

Bulft. 140. Latch. 113. Cro. Jac. 29, ()^. Sid. 286. Dyfer 285, 
pL 41. 339. pi. 46. II H.6. CIO. 2 Kol. Abr. 113. 

Ja. Dia. No bail can be admitted on executions, 

except on an audita querela being brought^ 

which is now difufed: they move inftead, 

and then muft abide the rule of court. 

^^y- 475- If in homine reflegiandoy an elongatus is 

Sid. 21a. ' returned, and defendant is taken on a capias 

in withernam — though this is no execution, 
yet defendant ftiall not be put to fpecial bail, 
unlefs he will confefs the taking and having 
the party in cuftody ; but if in an action for 
a falfe return of elongatus againft the flieriff*, 
it is found for j^aintifF, he may be bailed. * 

in 
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In a firft aftion of debt on a jiidgmetit,, St^a. 782. 
fpecial bail may be required j but the court 
faid it would be a handle of oppreffion, if 
they carried it any further; therefore, nb' 
ipeciai bail is allowed in a fecond adtion on a 
fccond judgment j and after defendant has 
laid two terms in prifon> without being 
charged, he fhall be difcharged as to th^ 
firft. 

If defendant fuperfcdcs for Wattt of being Ibidi 1039* 
charged in execution, plainti^ fhall not have 
bail ill his aftion on the judgment j for he 
would not detain defendant when he might* 

If plaintiff has brought his aftion wrongs stjra* iao8. 
before he can bring another^ and hold de- 
fendant to bail, he muft difcontinuc the for* 
ttier 5 elfe defendant Hiall be difcharged on 
common bail. — But this rule is waived, in Ibid. 1216. 
caffc of defendant's fraudulently putting in 
bail, who forfwear themfelves j — here plain- 
tiff is well AVarranted to fue out a frefh writ, 
and Kold defendant to bail again i and the 
court juflified the plaintiff in fo doing, on 
defendant's motion for common baiL 

After a fuperfedeas, defendant gave a frelh Sti-a. 1218. 
note to plaintiff for the old debt, on which 
note plaintiff brought a frefh aftion, and 
held defendant to bail; but the court dif- 
charged him on common bail— for it is btit 
a further /ecurity, and does not diflingulfh 

C the 
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the fbcmcr cauie of anflioa, which may be de- 
clared opon ftill. 
Scni. izjt. So, likewife, defendant having been dit 

charged on an infblvent debtor's a&, paid 
plaintiff a part of his debt by inftahncnts, 
plaintiff fued for the Femainder, but court 
discharged him on comnacm bail ; for it was 
no new confideradon, but die fame debt. 

jBorr 7 17 ^^ "* ^^^ manner, a bankrupt, after 
mi dies the hairing obtained his certificate^ confcientioufly 
abcnre caic. promlfcd payment of an account due before 

bis commiffion, to a creditor, who had not 
come in, but the court difcharged him on 
common bail. 

c H A P. m. 

TVbo nuTf he held to B a i l. 

*^* The method hitherto adopted renders 

it ncceffary to divide this chapter into 

the following heads, though it might 

well hav^ been all confidered under the 

' ' fecond only. 

i . l.OfPerfonswb9maybebeldto^A.iL. 

\L.Cqfes where Jpej:uil Bail is reqiiijile. 
rllL Cq/es where Bail /V difcretionary. 

S. 1^ e T. I. Of Perjons who may he held lo Bail, 

%* It may be proper here topremifc, that 
. . all perfons in England^ except thofe al- 
ready 
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Pbrsons held to BAIL* 19 

ready mentioned to be exempted, are 
liable to be arrefted and held to bail, in 
civil caufes* 

An aftion wis brought again ft a niafter izMod, 

of a fhip for embezzling goods he had ^ 

on board/ and he was held to fpecial bail j 

but if it were foi' negligent keeping, common 

bail would' have ftrfficed, per Holt. 

In debt againft executors on a judgaicnt Salk. 98. 

fuggefting^ devaflavit. 

Aftion againft hufband and wife, and the Barnes, 59. 

wfc'Ojdy arrefted, fhe fhall be difcharged on 2Barnes,74^ 

a common appearance, for the huft)and might 6 Mod. 17, 

clfe ^confiitue her in'prifon; but if both be '°5- 

arrrefted, .fljjc (hall not be difcharged until L^ 

bail.putlin'for both i for otherwife a woman Lev. 1,216. 
might marry a man in gaol, and defraud Her. \ ^^^^' 

creditors. Sty. 475. 

Salk. 115. 2Keb. 442. pi. 4. 10 Mod, 162. Rep. ^ Ca. Pr.C.B. 
117, I Ba. Abr. 210, and the crowd of authorities there recited. 

If. hufband and wife arrefted for a debt of Stra. 1272. 
the wife's 4»w j(i?/^, fhe ftiall be difcharged,^ \* ^ 
and.he fHall lie In prifon till he putsin b^l " 
for tlotli/ c ' . ' * . 

Writ 2LQ2L\nu,. baron oc feme, when fhe is. iLil. Abr. 
not nis-wif<t, yet he muft file bail for hinnfelf ^^^' 
andher ; but it fhall be an eftoppel to7i)(n> 
to pTc^d that Ihe is not his wife. \ 
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so SpecialBAIL requidte. 



Sect. II. Cafes where fpecial Bail is requijite. 

J Bl. Com. Bail is required in all aftions for a debt 

^^^* due, and fome other cafes hereafter men- 

tioned, where the plaintiff has made affidavit 
t^iereofto the ampunt of lo/. and upwards. ^ 
Salk. loo. Special bail was allowed for money won 

AndZ-^Q.^^^ at play, if it w?« a lawful contraft under 
2 Stra. 1079. 100/. but now by ftat. this is properly re- 
duced to 10/. 
9 Ann c. 14. So likewife in an adion of the lofer againft 

Su-a. 1070. ^L • « 

^^ the winner. 
Ray. 74. On a dangerous affault and battery, on an 

affidavit of fpecial damages a judge's ordct*. 

may be procured for allowance of a bailable 

writ} and 
Ibid. In Jean. mag. the court, on motion, have 

1 2 Mod. 420. ordered fpecial bail. 

2 Mod. 215. * 

i Sid. 183. 1 Brownl. 90. 

Cro. Ja. 66.7.. Special bail may be required in trover, on 
\ sS!' i'i92. "bating affidavit of the value. And it wa^ 
Ld.'Ray.767. held that> without, a judge's order, fuch 
'/^^^*o^' an affidavit is fufficient to hold to baiU 

fipr it is rather . an adion of property than 
a tort. , 

4 G. 2. c. 28. **Afti6n for double rent, bail is ricquir6d. 
I New. Abr. Qn affidavit of great mayhemj ind that 
Sid. 276. ^^ intended to declare in trefpq/s, the court 

Giib.c.B. -^ —■- ordered 

►30. 




SpicialBAIL rcquifite. ii 

ordered a fpecial latitat^ with an ac etiam, 
and that fo there ftiould be fpecial bail. 

Special bail granted for putting an arm j^ . , 
out of joint, 209. 

Mod. 2. See Roll. Abr. 335* pi. 14. 

In Mt on bond for performance of cove- Salk. 100. 
nants, court will order bail accordinc: to the r^^* ^^' 

• *^ Lev. 300* 

breaches afligned, and the meafure of that Noy 88. 

be taken from plaintiff's oath. ^ ^ol. Rcp^ 

53- 

In clel^f on bond, tho' defendant fays, it Salk. 100. 
was durefs, or on an ufurious contraft, yet 

the court held defendant to bail, becaufe 

they could not judge of the merits until the 

trial. 

On a bottomree bond for payment of Ktp.?T. C.fi. 
money, inier alia^ the court inclined to think 34^ 
defendant fliould give bail. 

In an aftion for fees by an attorney, fpe- i lu. Abr. 
cial bail was requifite, whether there was *^5' 
fufficient caufe of bail or not. 

In an attachment of privi/e^e defendant i Sid, 63. 
is held to bail for any fum, how fmall fd- 
cver J for this being st capias in the firft pro- 
cefs, without fummons, does not arife from 
a fufpicion of a nihil returned, but arifes 
from a debt due to the officers of the court, 
by the a6ts of the court, and therefore ano- 
ther officer ought not to appear without 
Ing a fecurity given for the debt* 

Cj 
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^^ Special BAIL requifite. 

A defendant pleaded the compofition a6t, 
and that plaintiff's debt, according to the 
compofition he had made with the reft of 
his creditors, was under lo/. and that 
plaintiff would be bound, tho' a non-fub- 
fcriber ; yet defendant was held to fpecial 
bail, becaufe, non cotiflaty that plaintiff will 
be bound, for he may deny the abfconding, 
k^c. fo that this would be to determine the 
merits of the caufe, viz. that he was bound 
by the compofition ; alitery if plaintiff had 
fubfcribed, or had been fummoned before 
a judge, and the matter had received a de- 
termination. 

Barnes Notes tn debty in ajfumpfit and trover \ bail is 
C. B. 78, 79. requifite of courfe, and (lander of title 

commands bail. 

Ibid, 68. Plaintiff failing in proof of execution of a 

bond was nonfuited, then brought another 
aftion thereon, defendant moved for com- 
mon appearance, but the rule to Ihew caufe 
was difcharged, for that plaintiff, in his af- 
fidavit, did not deny the execution of the 
bond. 

z Wilf. 381. -^ declaration in a former bailable ac- 
tion, having been erroneous, the fuit was 
difcontinued, and defendant held to bail a 
fecond time for fame demand, held good, 
as not meant to harrafs the defendant. 



In 



Special BAIL requifite, aj 

' In debt on judgment where originai iCrom.Pn47 
debt amounted to more than lo/. 

In an aftion on a judgment in an in- 2 Bar. 71. / 
ferior court, bail is requifite. 

After a nonpros In a firft adlion, defendant Stra. 439. 
may be held to bail in a fecond, for the 
fame caufe. 

Defendant v/as rendred, and afterwards Rcp.Pr. C.B. 
plaintiff had judgment, and on adkion of 34* 
debt on that judgment, court adjudged 
that the former bail being vacated by the 
render, defendant might be held to bail 
again. 

After judgment for plaintiff on the iflue; Poph. 145. 
it was arrefted for want of bail being en- 
tred J defendant was no party in court, and 
therefore could not have judgment, it ap- 
pearing there was no fraud in plaintiff; 
but if defendant had appeared at the fuit of 
any other perfon of the fame term, it had 
been fufficient. 

Aftion for offences againft exporting 11&12W.3. 
wool, requires bail by the ftatute. 

In all aftions brought for having unfealed 26 0.2. czi. 
wrought filks found in defendant's cuftody, • 3* «• 
a capias ihdW iffue in the firft inftance, for 
the forfeiture of 200 /. and the defendant be 
held to fufficient bail thereon. 

In a homine replegiandoy where defendant i Lil. Abn 

}s in cuftody on a cspias- ad withernamy the ^3* 

C 4 court; 



l^i Special BAIL difcretionary. 

court admitted him to bail^ contraiy to the 

former praftice. 
Stlk. 5SJ. On pleading non cepif, defendant may be 

bailed. 
I La. Abr. In all caufes of removal by habeas corpus^ 

'7^» certiorariy writ of privilege^ fc?r. except as 

executor or adminiftrator, bail is requifite, 

Und a cavfat (hould be entred by the plain-. 

tiff with the judges for good bail, by rule of 

court. 

SjCTt III. Ca[c$ where hail is at the dijcretion 

of the court. 

Banics85,87, Aftion for mefne profits after recovering 

in ejeftment, fp'ecial or common bail is in 
the courts, or a judge's difcrction. 

Sid. 307. I^ ^s fo in cafes of notorious battery, and 

Comb. 57. foul battery againft a man and his fervants, 

4 Ray. 767. Salk loi. 7 Mod 9, 2 Barnc847, 55, 58. 

I Lil Abr. ^^ ^ aftions where the damages are un-^ 

177 . certain j as in covenant, or in debt on bond 

C B^^7^78 ^^ perform covenants, until fuch covenant 
79. be broken, or affidavit made of a certain 

damage. 

Barnes Notes In trefpafs and detinue, it is difcretional. 
C. B. 78, 79. 

In Mr. Wilkes's cafe, after conviftion, if 

^ • 5^ • defendant had Been prefent in court, he 

might have^ecn conimicted, if not prefent 

he 



Who may hot be BAIL, «5 

he might have been taken by a <;aftas. It 
x% in the difcretion of the court to grant 
bail to a perfon fo circumftanccd. 

♦^* The great importance of this cafe, 
< in all its branches^ the variety of nfiatter 
incident thereto, and the deep know- 
ledge difplayed in the feveral arguments 
of counfel, and decifion of the judges 
therein i together with the many effen- 
tial points, fo nearly afFeftingthe liberty 
of the fubgeft, which came under coa- 
fideration, and were eftabliftied more 
' firmly by this cafe, all combine to ren- 
der it a ricceffary part of ftudy for every 
man Who wilhes to attain a liberal know- 
ledge of the legal profeflion, 

C H A P. IV. 

Who may not iccome B a 1 1* 

ATTORNIES, fherifF's officers, lod- i Lil, Abr, 
gers, and minors. '^S- ^ ^«q- 

As to minors, if an infant acknow- Moor.n.206. 
ledges a recognizance, he may avoid it du- j^J^^ ^^' 

ring his minority, (but not after) either by Dyer 132. 

audita quer^la^ or writ of error, becaufe of \^^^^^l' ^^* 

his infancy only; and the way to avoid it i Bulil. 187, 

muft be by infpeftion, which cannot be till ^^^' 
afffer hi^ full ^ge. 

On 



ft6 B A I L to the S H E m F F. 

iiMod.64t. O^ ^^ arrcft in an inferior court, it is at 

the officer's peril to take bail who live out 
of their jurifdiftion, for if he do, he has no 
procefs to reach them. 

Wood 8 ^^ ^^^ "^^ ^^ improper here to add, that 

I Kcb. 296. a bail cannot be a witnefs for- the principal ; 
^Ul^Ah^' therefore on an affidavit of his being a chief 
i8o» witnefs, the court may be moved to ftrike 

his name out of the bail piece, on defend- 
ant's adding and juftifying another; but 
plaintiff may confent to admit his evidence, 

C HAP. V. 

Of Bail to the Shekitf. 

T^ H E foregoing preliminaries being efta- 
' blilhed, the reader is to fuppofe the 
defendant liable to be held to bail, and in 
that fituation to be arrcfted by the fherifF, 
Therefore it may render his prefent fitua- 
tion- more clear and apparent by dividing 
this chapter into 

I. ^he JheriJTs duty in taking Bail. 
IL Of the bail-bond. 

StCT.l. Of the fherijp 5 duty . 

When defendant is regularly arretted, the 
flicriff is become liable for the whole debt: 

for 
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Shkriff^i duty. 27 

for which reafon that officer is empowered 

to afk defendant for a good indemnity until 

the return of the writ, when he is bound to 

appear thereto. This indemnity is at the Cro.El.8oS. 

officer's option, becaufe it is at his own pe- * ^'^^ ^^- 

ril 5 and though there haye been fome in- 

fiances where the fherifF has taken a bill of 

exchange, or other perfonal property, as his 

fccurity, yet the moft ufual mode is to pro- 

pofe, by two perfons, whom he fhall deem 

relponfible, who enter into a bond to the 

fherifF, in a penalty of double the fum fworn 

to in the aftion, with a condition to fecurc 

the defendant's appearance at the return of 

the writ: And. the fherifF having taken this 

bond, remains liable to the plaintiff, until the 

obligors, or fome others in their flead, juflify 

themfelves after the return of the writ, in the 

court from whence tte writ ifTued, within 5^- Com. 3. 

the times limited by the rules of that court. ^^^' 

By this ftatute the fherifF is bound to take ^3 H. 6. c. 
only fourpence for the bail-bond. 

By the fame flatute, he is bound to take 12 G. t. c. 
fufficient bail, if it be tendered to him ; and ^9- 
by 12 G. I. f. 29. he fhall take bail for no 
other fum than fuch as is fworn to by plain- 
tiff, and indorfed on the writ. 

And further, he is bound to take bail in *3 K- ^' ^ 

a bailable adtion, when fufficient bail is of- ^ 3^^ - 

fcrcd hims otherwife an aftio» on the cafe Vent. 55,85. 

,. Mod. 33. ; 

"^* Salk99. 



i8 Bail-Boko. 

lies agalnft him at the fuit of the party iti- 
Ray425. jured ; for it h an offence as well to bail a 
2 InL 1 86. ^^^ ^^^ bailable, as to deny a man bail, who 

ought to be bailed, which the (heriffs for- 
merly did through avarice or malice, to gain 
of the one, or to grieve the other, 
J, Bur, 928. But, though he is bound to take bail, if 

fufBcient bail is offered to him, yet he CJln- 
not juftify taking money as a confideration 
to admit improper bail, or to procure bail s 
for this he is punilhable by the court. 

Sect. IL 0/ tbi Bail-Bonp. 

♦^* Method rendenr it ncceflary here to dif- 
penfe with all the proceedings on the 
b^il bond, becaufe they are fubfcquent 
to the return of the writ. At prefent, 
as the defendant has only been arretted, 
and the bail bond given to the Iheriff", it 
may be well to confider merely the fta-* 
tutes relative thereto, and the other 
matters in order. 

I . Statutes relating to bail-bonds^ 
a. fyhat is a good baiUbond. 
3. What will vacate a bail^bond^ 

I . Statutes relating to bail bonds ^ 
Sheriffs, i^c. fhall let out of prifon all 
10 ' ' perfons by them arretted in any perfonal ac- 
tion^ or by indiftment of trefpafs, upon rea- 

fonable 
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fbnable fureties of fufiicicnt perfdns, having 
fufficicnt within the county where fuch per- 
fons be fo let to bail or mainprize, to keep 
their days in fuch places a3 ' the .writs, billf 
or warrants, fhall require. And (hall not 
take any obligation for any caufe aforefaid> 
or by any colour of their office, but only to 

' themfelves, of any perfon who fhall be in 
their cuftody by due courfe of law, but by 
the name of their office, and on condition 
written that faid prifoner ftiall appear at the 
day and place required by fuch writ, bill> or 
warrjint. That any obligation in any other 
form is void -, and that he fhall take for the 

' J&me no more than fourpence. And the pe- 
nalty for difobeying this aft is treble damages 
to the party aggrieved, and lo/. for every 
offence ; half to the King, and half to the 
profecuton 

None who Aall be arreflcd by procefs out 1 3 Car. 2* 
of the King's Bench or Common Pleas^^ ^- *' 
wherein the true caufe of aftion is not ex- 
prefTed, and for which the defendant is bail- 
able by the above ftatute, * fhall be forced to 
enter into bond with fureties for appearance 
in any fum exceeding 40/. which bond, after 
appearance- by attorney, fhall be difcharged. 
This $^ fcall not extend to writs of cap. «/- 
lagatum^ attachment upon re/cQUs^ privilege, 
QtcQUtempt.. 

♦N. B. 
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* N. B. Thefc cafes were omitted in ditiitg 
the above ftatutc, for clearnefs to avoid an ex- 
ception, but they are thefe : Perfons com-^ 
mitted by condemnation, execution> cdf. ut^ 
lagat. or excommunicat. furety of the peace 
by fpecial command of any juftitey and va* 

5Eli2.c.4. gabonds refufins: to ferve according to the 
6G.3. C.26. ^ ri , 

ftatute or labourers. 

2. TFbat is a good bailrrbond* 

Godb. 136. . In a bond taken it was faid, ^^ And then- 

and there to anlwer the! plaintiff, in a plea, 
of, &?^." It was moved to. be void, beeaufe 
the ftatute of 23 H. 6. c. 10. only, requires 
a bond for appearance, but the court' hjeld it. 
good, beeaufe it only repeated the words of 
the writ. 

2Lcv. 123. If the bond does not mention the county, 

and fays, ^^ to appear'* generally, without 
fayingto what aftion, it was^hseld; good} but 
perhaps at that period the\fh.eriffs did not 
find fuch good caufe to: be always prepared- 
with printed forms. .':?'.■ 

Lntw. 501. A bail bond given to the bailiff df a cor- 
poration, and not to the king, to appear at the* 
corporation feflions, is good* t • n :': 

Cro.El. 852, If the Iheriff 's fecurity have • nothing -in 

the county, yet the bond is not void f foEjthir 
ftatute doth not make anv bood$ yoid, but 
thofe which opprcfs the people;, and if. he 

takes 



Sail-Bo.k.d. 3*. 

X 

takes bond, with only one fccurity, it is 
good enough. 

C / 

%♦ But as now the hail bonds are printed, 
and the IherifF has only to'filL up the- 

- blanks, and never deviates from the words . 
of the writi and thofe only to fpecify the 
a£bibn thus : '^<. to appear before, ^e. to 
*^- artfwer ^. B. of a plea of debt/:. it is ^V"* J""' t^* 

^ 2 Lev. jZ* 

become needlefs to add authorities which Goldfb, 66. 

feem to have occurred before, or to have ^^! 9^- 

.- , - .^ . - And. 207* 

given rife to the prefent concile mode : Nfo. 430. . 
there- are' feldom any motions in: the ^^"J^*'^** 

' . 2 Rol. Rep. 

courts' ftow to fet afide bail bonds for in- 365. 
Efficiency of form. But the curious in- 
quirer may fee them if he will, as marked 
in the margin. 

On a/, fa. the fhcrifftook a bond, " to pay ^^ R«P- 99- 
the money at the return of the writ j" held 
good J for the ftatute extends only to fuch 
bonds, which are made when defendant is in 
cuftody. 

If bail bond is taken for a larger fum than Fortefc. 366, 
that in the writ, this does not invalidate the 
bond, though the (herifF is reprehcnfible. 

3. What will vacate a batlrhond. 

Bail bpnd is void, unlefs taken and dated i Wilf. 223. 
before the return of the writ. 

. If 



I Lil. Abf. If a bail bond be dated before, but riot 
Nov 43. fealcd and delivered till after the return of* 

the writ, it is void. Plaintiff brought his 
^on on the bond, and the defendant craved 
oyer^ and pleaded ^^ That it was prim^ deli^ 
biratum, on the daj after the returoj ai/que 
hoc, it was delivered the day it bears date. A 
good picai and judglfnent for defendant." 
i Lev* f^. ImpofUble conditions render a bond fin-^ 

glC} and if aj H. 6. r. so. be pleaded^ it ren* 
ders it void. 

I N^w Abn ^^ * ^^^^ ^^ ^^^ name of J^ and the officer 

216. takes a bail-bond to appear ats. B. and 

3€>9- afterwards there is a reddidit J$^ by the fame 

name> though this be ifisium Jcriptoris in not 

making the bond according to the writ> yet 

it canftot be amended 5 for bail muft be ac-^ 

cording to the bail-bond, and not according 

to the writ. 

16 Rep. $9, An obligation Vfith condition to indertlaify 

Wood c8i ^^^ lheriflF> who let one to bail who was not 

bailable, is void by the common law* 
3 Lev Z08. Defendant taken by an attachment out of* 
Chancery^ is not bailable ; and a bail bond 
for his appearance was declared to be clearly 
void by the whole court- 
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IPUTTIMG IN BAIL» 33 

CHAP. VL 

Or PUTTING IN BAIL A^Ott. 

h Before fffbvm Bail is /« ieput in. And 
herein offutting in Bail in a wrong name^ 
und per/bnating Bail, 

- 11. Of the manner of pniting in Bail^ and 
herein of the recegnizance, &c. 

in. Of ehe time limited for putting in haiL 

Sect. I. Ofihofe before Hohoin B ail is to k 

put in. 

OTHER recognizances, bcfidcs thofc Dyer 220.. 
on 23 fJ* *• ^2.y not be acknowledged 
before aiiy but the judges of the courts at 
Wifiminftery or by fpecia! commiflioners. 

Bail to a civil aftion cannot be taken be- Cro. Ja. 94^ 
fore any but a judge of the court where fame ^5* 
is brought, it being matter of record i but 
bail for an appearance may be taken by any 

officer. 
A recognizance for money lent may be Hob. 1^. 

taken by chief juftices at any time in vaca- 
tion, and tho* it is not ^ perfeft record till 
cntred on the rc^l, yet when entred, it is a 
rccognizanee from the firft acknowledg- 
ment, and binds perfons and lands from 
hat time. 

It is enadcd, that two judges of B. R. 4 & 5 w, & 
C; B. and Exchequer (whereof the chief juf- ^' ^' ^' 



34 Putting in BAIL. 

tices, and chief baron, in their rcfpcftivc 
courts, to be one) may, by commiflions un- 
der the feals of the faid courts^ empower 
perfons (other than common attornies and 
foficitors) in every county, to take recogni- 
zances of bail in caufes depending in their 
feveral courts. Such juftices and baron 
'may make fach rulesj refpeitively, for. juf- 
tifylng fuj:h bail, as to them fhall feem 
meet, by affidavits before the .commiflion^ts ; 
fo as the cognizors be not compelled to 
appear in perfort in thte courts to juftify. 
themfelves, unlefs they live in London or 
. IVeJlminJier, or within ten miles thereof. 
.That a judge of aflize may take bail in 
his circuit, which Ihall be tranfmitted to a 
judge of the court, where the adtion de- 
;; ^ pends, without oath. But on the commif- 

• :,: fioners taking bail, when it is tranfmitted 
there muft be an affidavit by fome credible 
perfgn, prefcnt at the taking of the bail, of 
tlie due taking thereof. And the commif- 
- fioner. is to have but two, but muft take 
the fees for filing and tranfmitting the bail 
fta a judge, with whom the bail-piece is left. 
I New Abr. ^ Before this ftatute, bail was taken, con4i- 
^^' (?W/y before a judge, as it may, and muft be 

ftiil, if the cognizors live in or within tea 

miles of London or W^eftminfter. The com- 

. , ^ ^ miflioners muft, by rule of -court, keep a 

. .' 2 book 
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book containing entries of the nam^s of Che 

caufe, the bail, the perfon who tranfmlts 

fame, and who makes the affidavit, on which 

affidavit the judge makes a conditional 

allocatur y and - the bail are to ftand ah- 

folute, unlefs plaintiflf except thereto in . - . * 

twenty days i if he does, they may juftify 

by affidavit taken before the country coni- 

miffioners. 

Of putting in B All in a wrong name, and of 

peffonating Bail. 

To acknowledge, or procure to be ac- 2ija.i.c.26« 
knowledged, any bail in the name of an- 
other perfon not privy or confenting thereto, 
is felony without benefit of clergy ; but it 
Ihall not extend to corruption of blood, or 
deprivation of dower. 

Any perfon reprefenting or perfonating 4^5^^^^ 
another before the commiffioners appointed, 
or thofe who have authority to take bail, fo 
as to make them liable to the payment of 
any fum of money in that fuit or aftion, 
fhall be guilty of felony, but within clergy. 

Bail for defendant was put in, in the name Cro* Et. aij; 
of Parkes; and all the fubfequent proceed- 
ings were in the name o^ Parkhiirjiy after 
the verdi6t, judgment was arrefted ; for it 
does not appear that defendant is in the 

cuftody of the marfhal. 

D 2 V. was 
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Salk. 3. 
cites pofl. 47* 
.3' 235. 
Farcriicy 38, 
104. 

Cumber. 6^, 
184. 
6 Mod. So. 



Cro, Car. 
146. 
&ja. 384,^ 



CrScK Ja. 456. 



P1R8ONATING BAIL. 

'^. was arretted as J. Villars, Efq; and 
pretended himfclf to be Earl of Buckingham 5 
and upon motion, the qucftion was, how he 
ihould put in bail, fo as not to cftop him, 
et per Cur. he need not join in the recogni- 
zance,* and then there is nothing to cftop 
him : in civil aftions the defendant is not 
bound of neccflTity to join in the recognizance, 
as in criminal ; and even there, upon motion 
we allowed the Earl of Banbury ^ upon an in- 
'diftment, not to joiii in a recognizance, 
but to find others who gave bail for hiai 
ty the name of C. Knowlesy Efq s for their 
aft could not conclude him. 

R. offered himfelf as bail, affirming he 
was a fnbfidy-man, and aflefled 4 /. rn the 
fubfidy-book; but afterwards, on further ex- 
amination, he confeffed he was not a fub- 
fidy man, and that he had been bail in 
other aftions, and had then fworn he was a 
fubfidy-man. The court committed him 

to prifon, and adjudged him to ftand in 
the pillory, with a paper mentioning the 
the caufe, viz. " For falfe Bail." 

Bail was taken on a judgment on zjci.fa. 
and complained to the court, that he was 
^ot "the man, byt perfonated by another, 
which he proved by divers witnefles ; and 
it was confeffed by defendant, and thofe who 
procured the bail. It was ordered that a 
3 Vatai. 
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Vacai. Ihould be made as to him, of that 
bail, and of the judgment on ih^/ci.fa. 

Bail taken before a judge is not within ^ ^- ^- ^* 
the meaning of 21 Ja. i. c. ao. until it be 
filed of record ; but it is within j{.^ § ff^. 
^ M. ^.4.^14. See tfw/^, p. 35. 

Serjeant Strange reports a cafe where the Stra. 87$^ 
bail to the IherifF went before a judge to 
become bail above ; defendant appeared 
there, and infifted no bail fhould be put 
in« Judge refufed to take the bail, and 
advifed the parties to apply to the court, 
where it was deemed a palpable fraud in 
defendant, and he was ordered to put in 
bail, and thereby perfomi the condition of 
the bond ; which was done ; and they fur^ 
rendered defendant next day. 

Se c t. II. Of thi manner of putting in Bail 5 
and herein of the recognizance^ &c. 

Within four days after the return of the Salk. 98. 
writ, the defendant mufl: appear, by put- ,NwAbr. 
ting in bail above, either the fame as were 21+. 
joined in the bail-bond, or others. And 
this is done, by their attending at the 
judge's chambers, and entring into the re- 
cognizance ; thus. 

In E.R. " You do jointly and feverally un- 
dertake, that if the defendant C. Z). fliall 

D3 be 
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be condemned in this adtion, at the fuit of 

the plaintiff A. B. he ihall fatisfy the cofts 

^Inft. 174. and condemnation money, or render himfelf 

to the cuftody of the marfhal of the marftial- 
fea of this court, or you will pay fuch cofts 
and condemnation money for him." ' 

In C. B. If defendant is not prefent, and 
does not enter into the recognizance, then the 
bail are bound in double the fum fworn to, 

^' You (naming defendant if prefent) do 

acknowledge to owe to the plaintiff 100/. 

you (naming the bail) do fevcrally acknow- 

3 B. Com. ledge to owe to the plaintiff the fum of 50 /. 

apiece, to be levied upon your feveral goods 
and chattels, lands and tenements, upon 
condition that if the defendant be condemn- 
ed in the faid aftion, he Ihall pay the con- 
demnation, or render himfelf a prifoner in 
the Fleel for the fame, and if he fail fo to 
do, you do undertake to do it for him." 
Cromp. Pr. Although the recognizance in the King^s 

\' 57- Bsnch is g-eneral, yet it is reduced to a cer- 

SaiK. 400. . D ^ / 

Wood. 580, tainty by the judgment ; but the bail are not 

liable to a larger fum than that fworn to : 
but in Common Pleas the,y are bound to the 
plaintiff in a certain fum. 

Having acknowledged their affent to this 
recognizance, the entry is made in the 
Judge's or Philazer's books, and the attor- 
ney muft give notice of their names and ad- 
ditions, very full and explicit, to plaintiff^ 

that 



<4^ 

o 



3 Ui 






Times for putting in BAIL. 3p 

that he may be the better enabled to enquire 
of their refponfibili.ty. 

Sect. III. Of the times limited for ,putting 

in Bail. 

In a country caufe, the bail-piece and af- 
fidavit annexed muft be tranfmitted to town, 
and put in before a Judge, 
In K. B. 

within 40 miles in 8 days 
InC.B. '■ in 10 days 

If above 40 miles ^ 2 ^ 

In K. B. 1 5 days 

In C. B. 20 days 

N. B, Unlefs all the Judges are on their 
circuits, and then as foon as one returns : of 
which tranfmisTon and putting in, . notice 
mufl be given to plaintiff's attorney. 

In the Common Pleas the tranfmiffion does 
not make it a good putting in bail, until the 
bail-piece and affidavit be filed with the pro- 
per officer in due time, but the court may 
be moved for further time. 

In a town caufe, in King^s Bench. 

In London or MiddlefeXy 4 days exclufive. i Crom. Pr. 

In any other county, 6 days. 6c, 6 j. 

In Common Pleas, 4 days 7 jnclufive. 

Any other county, 8 days 3 

And if the fourth, fixth, or eighth day 

falls on a Sunday, then all Monday is al* 

lowed. In the King's Bench and Common 

D 4 Pleas^ 
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I^ft, 190. Pleas y notice of bail muft b« given within 

four days after the caption. 

I Crom. 6^. Twenty-three days are the utmoft that 

can be allowed for filing bail, but it is bet- 
ter to file it immediately after it be ac- 
cepted. 

1 New Abr. In the K. B. though bail be taken and en^ 

i'f- ., tred on the laft day of term, and the bill be 

Rol. Abr. ,/.•/• 1 • • 

333. filed on any day of the fame term, this is 

Hob. 70. well enough by the courfe of this court ; 

though in ftriftncfs of law, defendant is an- 

fwerable, but from the putting in bail, as 

in cujiodia Mare/c. and not before. The like 

Vent. 135, ^,^fg jj^ trover. Becaufe the bill, whenfo- 

384, ever filed, hath relation to the firft day of 

term. And the ftatutc of limitations mtay 

be pleaded, if the time be elapfcd before the 

day wherein the bail is filed, though not be- 

-rfore the firft day of the term wherein the 

a£Hon is brought. 

I New. Abr. But it feems the conftant general prab- 

?.*^'t tice, that every bail taken before or up- 

Cro. ja. 449. "^ . ' J^ 

on the continuance day, fhall be a hailj 

and filed of the preceding term 5 and every 

bail taken after continuance day, ihall be a 

bail, and filed of the fubfequent term, and 

not otherwife; biat where any new bail is 

added to any other, and taken on or before 

the continuance day, the fame will be taken 

and filed as of that term in which bail was 

firft put in. 

So 
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So if two are arrefted on a latitat^ and onf i New Abr, 
puts in bail of Michselmas, the other of ^Itch 182. 
Hilary following, the court will allow the Cro. Eliz. 
former bail to be filed as of the fubfequent Jf^,y* ^ 
term : otherwife it would be error to pro- 
ceed in a joint adion, on bail put in of dif- 
ferent terms. 

But bail ought to be put in of that term 6 Mod, 2z6. 
in which the writ is returnable; that is, be- 
fore the eflbin day of the next term, till then 
it is irregular to proceed on the bail-bond i 
but plaintiff, in the mean time, may take 
an aflignment or warrant. 

%* This feems to apply, where the plain- 
tiff could not, by the common rules, 
get good bail filed before the laft day 
of term. 

If in trover commenced in Hilary term. Vent. 135. 
the converfion is alledged to be on the 3d 
February in fame term, and bail Is filed the 
lait day of the term ; yet this is well enough, 
for the adion ftiall not be faid to be depend- 
ing till bail is filed. 

• So likewife, till bail put in, defendant is 3 Lev. 343. 
not in court to plead any thing, nor is 
plaintiff bound to declare againft him. 

%* If defendant therefore does not put in 
bail, he cannot nonpros plaintiff. 

The bail may enter into recognizance at 8 Mod. iS8« 
different times, and before different Judges ; 
but the firft. is de bene ejfe, and no complete bail 

is 
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is given till the laft is taken ; and fo there 
is no relation to the taking the firft, for then 
the bail and entry is perfeft, and not before. 
%♦ But the praftice hath fince been altered; 
and the Judge will not take one without 
the other bail, although the recogni- 
zance is joint and feveral ; but the latter 
part of this cafe holds in corroboration 
of the above authorities as to adding 
bail, of different terms, fc?r. 

^ C H A p. vir. 

Of Exception and Justification. 

L Of Exception. 

PLAINTIFF on receiving notice of the 
bail put in for the defendant, makes his 
enquiry relative to the refponfibility of the 
bail s and if he is not fatisfied thereof, he may 
waive their juftification, by not entering any 
exception in the bail-book, or by delivering 
his declaration peremptorily, or by demand- 
ing a plea. 
Salk. 9R. But if he excepts to them, he muft mark 

6 Mod. 24, i-he f^j^^. \^ ^he bail-book, and give notice 

^* thereof to the defendant's attorney within 

twenty days after the filings elfe thofe bail 
will be allowed. 
Mich. 16 If he waives or rieglefts fuch notice, on 

MkM.Ann. oath made thereof, and affidavit filed by de- 
fendant 
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fendant within four days after the 20th, the 
bail ftand allowed, by rule of court. 

And if plaintiff thus accepts the bail, he Comb. 363, 
may take the bail-piece from the Judge's 
Chambers, and file it for his own expedition, 
but after twenty days it becomes abfolute, 
and defendant takes it away and files it* 

II. Of Jujiification. 

It is incumbent on the defendant to jultify 
his bail in four days after receiving plain-- 4 '^^y^ 
tiff's notice of exception, provided there be 
fo many days left of the term ; elfc they 
muft juflify on the firft day of next term; 
and defendant muft give notice thereof tv/o 
days before. 

But this head may be divided into 

1. The method of jujiification^ and the mat- 
ters incident thereto. 

2. What is a waiver offuch juftification. 

3. Of default of juftification : and herein of 
adding bail. 

I • Of the method of juftification, and the 
matters incident thereto. 

Every juftification in court is done by a 
motion, and the bail are called into court, 
examined as to their fufficiency, (if oppofed) 
and fworn to be houfekeepers, and to be « « 
worth double the fum fworn to in the aftion, 
after payment of all their debts. ^ - 
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Barnes 68. Bail arc not bound to juftify till plaintiff 

gives notice of exception. 

Ibid. 64* Bail gave notice to juflify in court on a 

day certain, before which day they juftified 
at chambers, and furrcndercd the principal i 
this was held infufficient, and proceedings 
on bail-bond allowed. 

6 Mod. 24, It is faid, that after exception, there is no 

*i* limited time to juftify or exchange them for 

better bail, but it muft be in a convenient 

time. 

*** But praftice has reduced this to a cer- 
tainty, for defendant cannot exceed the 
rules of the court for bringing in the 
body of defendant, and if he juftify the 
fame bail he put in, it ftiould be ia 
two days after notice. 
NotcsiitC.B. Sunday is not a day allowed as one, in a 
j^2o. notice to juftify j and notice on Saturday to 

juftify on Monday has been held infufficient. 

%• But to obviate this difficulty of time for 

this notice, it is better to give notice to 

juftify on the fecond day next after the 

day on which notice is given. 

Barnes 61. ^^ ^^^^ ^^ taken in town, they muft juftify 

in town : An affidavit in the country of their 
fufficiency will not be admitted. 
K. B. Tfin. ' The method of juftifying a country bail in 

4 W. & M, court, is by reading the affidavit of their iuf- 

C^ P Fafl" * -^ / o J 

5 W." & M. tification 5 of which defendant muft give no- 

tice 
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ticc, that fuch affidavit will be produced and 
read : this by rule of court. 

Bail was put in and excepted to, and other Rep. Pr. 
bail added. The laft bail juftified before a ^' ^- *7* 
Judge, without giving notice to plaintiflF's 
attorney : The firft bail juftified in court, and 
the defendant moved to toike off the addi- 
tional bail, (hewing, by affidavit, that he had 
voluntarily got himfelf added in the bail- 
piece, on purpofe to have defendant in his 
power, and furrender her when he thought 
proper. And the court fo ordered. 

Landed property in Jamaica does not /^Bmt.z^ti^ 
qualify a bail to juftify, bccaufe it is not lia- 
ble to the procefs of this court. This deci- 
fion was founded on a fimilar cafe nnentioned 
by Mr. ST. C. jun. 

After exception, bail muft juftify, or plain- >^Mod. ^2j^ 
tiff muft withdraw his exception, before he 
can proceed to trial fo as to charge them. 

Bail cannot be juftified before a judge at 6 Mod. 24, 
his Chambers, except it be by confent, or ^^^* '*^* 
for neceffity in vacation j and in the latter 
cafe, they ought to be juftified again in Tent?. 
And upon th*at, defendant is compelled to 
accept a declaration, and go to trial at the 
aifizes, if it be an iffuabic term. 

2. PFbat is a waiver of juftification. 

If plaintiff delivers a declaration peremp- Rcp.Pr.C.B. 
torily to plead, before juftification, it is a |55/, *^^ 

waiver igj. 
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waiver of fuch jiiftHication, and the coifrt 
have granted a rule in this cafe, to (hew 
caufe why exception fhould not be ftruck 
off the bail-piece, and bail be allowed. 

So likewife if defendant demands a plea 

before juftification, this amounts to an ac- 

I Cromp. Pr. ceptance of the baih And by taking aflign- 

79. ment of bail bond, he waives his right of 

10 Co. 99, exception. 
100. * 

Salk. 99. 

I NewAbr. 3. Of default of juftification y and herein of 
*°7' adding baily &c. 

If bail, or either of them, fail in their juf- 
tification, immediate notice (of four days) 
of adding and juftifying frefli bail mufl: be 
given ; fo as not to delay plaintiff of a trial 
(in which cafe defendant will, be bound to 
terms) and fo as to be within the rule to 
bring in defendant's body, of which more 
hereafter; elfe they are wholly precluded, and 
the fiieriff will be fixed with the debt. But 
if within the times limited by the rules of 
the court, djefendant put in infufficient 
Far. 50. bail, to juftify, feveral times, the court haVjC 

ordered an execution. ; 
R' h K B ^^^ before the court will permit the added 

150. ^ bail to juftify, they will order the defendaijt 

to pay plaintiff his cofts of the former day, 
when default was fir ft made. 
Prac. Reg. The plaintiff need not except to. the added 

67, Si, b^il, indeed the notice of juftification there- 

of 
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of fhews this to be needlefs,for as defendant 
IS bound to perfeft his bail in time, he is 
obliged to give notice of adding and jufti- 
fying him on a day certain, without waiting 
for plaintiff's exception. 

And if he fhall not have time to do this, 
he may take out a fummons befoi:e a Judge 
for that purpofe ; but he will then be bound 
to terms, as beforementioned. 

Upon adding frefh bail, the former are i Cromp. Pr. 
not difcharged of their recognizance; but '^' 
all do continue fureties for the defendant, 
unlefs they move to be exonerated ;' where- 
upon a rule is made to ftrike them off the i wilf. 337. 
bail-piece : and they may move at any time 
after. 

So if exception be made to one bail, and i Crom. Pr. 
another be added, the court will grant leave 
to ftrike out the former from bail-piece, at any . 
time before /ci. fa. and then the proceedings 
as to him may be ftayed after/r/. fa. 

After exception, defendant added bail, but Barnes 65. 
4id not juftify in court in four days, plaintiff 
proceeded on the bail-bond, and held re- 

gular. 

■ %* But hitherto. the defendant has been 

fuppofed not to be compelled by the 

plaintiff to proceed in hisjuftification 

. by rule : though that has been flightly 

mentioned, yet it was thought more 

regular 
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regular to defer it to this head^ where 
that compullion may be divided into 

I. Ruling the Jheriff. 

^. Proceeding agair\ft him. 

3. Taking an affignment of his bond* 

I ► Qf ruling the Jheriff. 

%* Not to infringe too far upon the books 
of pradice, it is intended to be brief 
upon this point, as well as all others re- 
lative thereto, the doftrine and theory 
being chiefly the fcope of this work. 
And to adhere to this plan, and at the 
fame time to obferve a juft method, it 
may t* proper only to remark 
That, if defendant fuffers the four days 
prefcribed after the return of the writ to 
elapfe without putting in bail, then,and 
not till then, it is ftridUy proper for the 
plaintiff to take out a fide-bar rule, for 
the flieriflT to make a return to the writ, 
which he muft do in four days exclufive.. 
And if at that time no return be made 
to the writ, or bail be put in, and no- 
tice thereof given, plaintiflT may have 
another rule to bring the body of de- 
fendant into court, that he may be 
charged by the plaintiff in the cuftody 
23H. 6.C.1C. of the marihal or warden : And if this 

1 2 Mod. 447. j-^ig jg ^Qj complied with, plaintiff has 

1 Mod, 3*3, his option of moving the court for an 

57» 244- attach- 
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attachment againft the fherifF, or of 
taking an -affignment of his bond. But 
of this in their order. 

2 . Of proceeding againft the ftjeriff. 

If an attachment be granted, the fheriJST 
muft pay plaintiff his debt and cofts, and 
can only recur on defendant and his bail be-^ 
low, by a6iion on his bond ; and if the bond 
is infufficient to cover him, he is without re- ^^^* ^'^' 
mcdy, for his own negledt, 2 Vent. 257, 

Contra. 3 Leon. 208, i Wiif. 223. 

If the pcrfons taken by the fherifF in bail- i Lil. Abr. 
bond be good men, and pending the fuit be- ^ ' '* 
come infolvent, he (hall be excufed ; for the 
ftatute obliges him to take bail, and they 
were good at the time he took them. 

But if bail have been put in who did not Loft. 159. 
juftify in time, plaintiff cannot move for an 
attachment, unlefs he had regularly excepted • 
to the bail. But query. 

Mr. Cunningham (whofe labours it may Dia. ^. i. 
iipt be improper on this occafion to acknow- 'T^^- ^^i^- 
ledge) cites the fame cafe from Roller Croke ^ g^g ' 
and Noy ; that if the fherifF returns a cepi cor- Cro. EI. 824, 
pus on a mefne procefs d^ndparat. habeo, he ^^\ 
(hall only be amerced if he does not bring 
in the body, though he ihaU be attached if 
he does not return the writ ; the reafon is, 
becaufe the fherifF is bound to bail the party, 
and therefore if he is miftaken in his fure- 

£ ties 
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tics, he is not to fuffcr in his liberty j and 
returning the writ is in his own power ; but 
it may not be in his power to bring in the 
body which be waa obliged to bail, Alfo, 
another, 

Cro.El,624. In cafe 'y plaintiff declared that he fued 

forth a laL and delivered it to the fherifF tq 
^rrefl: J. S. and acquainted him of his caufe 
of aftion, and that he intended to declare in 
afity and that the fherifF afterwards arrefled 
him and let him go, abjque aliqua Jecuritate 
inventa\ and at the day returned cep corpus 
et farat. habeo^ ^c. which was a falfe return. 
Defendant pleaded that J. S. being arrefled 
put in fureties for his appearance, fufKcient 
jperfons in that county, and bound in 40 /• 
and pleaded the flatute, and that by reafon 
thereof he let him go at large ; abjque hoc, 
that he let him go at large without any fe- 
curity, prouty ^c. it was adjudged, that the 
traverfe was gQo4, and that the flatute com- 
mands him to let prifoner go upon bail, and 
that he is compelled to take bail, but their 
fufficiency is left to his difcretion,' and 
though the return was falfe farat. habeOy 
when he was at large, yet that is but a con- 
tempt to the co'urt, and finable ; but the 
party fhall take no advantage of fuch re- 
turn. Another, 

Noy 43. In debt on an obligation dated a5th Sept. 

defendant pleads that a f^.yi. was awarded 

againfl 
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againfi: B. who was taken thereon, the 30th ; 

and bond was taken for his enlargement. 

Plaintiff demurred and had judgment, be- 

caufe it appears that the obligation of bail 

was made before the arreft, and therefore it 

could not be avoided by 23 //. 6. c. 10. but 

he ought to hav^ pleaded primo dcliberat, of 

the arreft, and it was agreed by Yelverton and i LiL Abr. 

FenneTi that if a ca, be. awarded againft '5, ' ^* 

and before the arreft, the fherifi' takes a bond' 

of him for his enlargement when he fhall be 

arrefted, that by fpecial pleading it may be 

avoided. See aute 32, 

3. Of taking an affignment of the bail- bend. 

I. %* If the bail are refponfible, it is right 
for the plaintiff to apply to the flierifF, 
in cafes of default of bail, for an af- 
fignment of his bond, rather than to 
put him to the pain of an attachment: 
when it becomes the plaintiff's right to 
fue the bail below thereon, and thereby 
exonerate the fheriff, on whom plaintiff 
cannot afterwards recur for any part of 
his debt and cofts. Although this be- 
ing a proceeding againft the bail, and 
therefore rqore regularly to be confider- 
ed under the next chapter, ihewing 
how far they are liable^ yet it fcemed 
here to come in courfe, as confequent 
to a default of bail above, and therefore 

E^ it 
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it may be well to cite the authorities 



thereupon, 

4 & 5 Ann. If any perfon be arrefted by writ out of any 

of the courts at IVeftminJier^ and fheriff takes 
bail for defendant's appearance ; fheriff, at 
•the requefl and cofts of plaintiff, fhall aflign 
to him the bail-bond, or other fecurity taken, 
by indorfing the fame, and attefling it under 
his feal, in the prefence of two or more cre- 
dible witnefTes, which may be done without 
flamp, provided fuch aflTignment be ilamped 
before any a6lion be brought thereon ; and 
if faid bail-bond or fecurity be forfeited, 
plaintiff, after fuch affignment may fue there- 

6 Mod. 122. on in his own name; and court where fuch 

aftion brought may, by rule, give fuch relief 
to plaintiff and jdefendant in the original ac- 
tion, and to the bail and fecurity, as is 
agreeable to juftice and reafon, and fuch rule 

fhall have the effeft of a defeazance to fuch 

< 

^ bail-bond or fecurity, 

I Crom. Pr. Defendant in the original aftion may fet 

*4- affde the aflignment, by putting in and per- 

fedling bail, on motion or fummons. 

I Wilf. 223. After taking an affignment, plaintiff can- 
not rule t|re fheriff to return the writ 

6 Mod. 122. All thi^ clerks faid, they knew the fhe- 
riff amerced after an affignment, but Holt 
Ch. J. faid, he had known it denied per re- 

li^uos jujikiariou 

The 
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The fhcriff cannot be amerced till he has 
been ferved with the rules to return the 

writ, and bring in the body ; and plaintiff 
ought not regularly to take a^Iignment of bail- 
bond and proceed thereon till that tinne ; for 3 Salk. 56* 
if there is no return pf a cepi corpus^ the court 
will ftay proceedings on the bail-bond. 

.But there are rules of court which do 
allow the bail-bond to be put in fuit, if the 
j^reft be in London and Middle/exy fo early Trin. 6 0,3^ 
Jksthe fpMi;thday, ^exclufive after the return, 
.ip iS. R : and in C. B. on the fourth day ex- 
qlufive of the appearance day. 

If in^ny other county, fix days in B. R. Ji Mod. zi 
jaod^eight days in C. B. And all other or 
contrary proceedings may be fet afide with 
cofts. 

So, lif after bond be given to the fheriff, 8 Mod. 240; 
and then defendant die before any proceed- 
Jngs be had thereupon, and plaintiff not- 
withftanding take an aJTignment, the court 
will fet afide all the proceedings. So alfo, 
but with cofts, if bail-bond afllgned, and Barnes 6i» 
defendant dies before judgment. 

But where defendant gave bail to the Bamei «©♦ 
flieriff, without putting in or juftifying 
bail above ; plaintiff ftaid a year, and then 
defendant died, on which plaintiff took an 
affignment. The court held this good, he 
lived long enough to perfeft his bail, . and 
the bail fuffer for delays of the principal. 

E 3 In 
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Stra.444,643 In an aftion brought on the bail-bond, 

the arreft is not travcrfable. 
I Bur. 642. xhis adtion muft be brought in the court 
4 Ibid. 1923. ^^^^^ ^^^ bail-bond given, and venue \2iid 
3 Wilf. 348. in the county where fame was taken or 

I Cmm Pr 

80. ' afTignment made, and the defendant therein 

cannot be held to fpecial bail. 

Salk. 97. If plaintiff fue the bail-bond, he cannot 

refufe the fame perfons to be bail to the ori- 
ginal aftion ; but if he fues the ftierifF, he 
may refufe to accept thofe who were furc- 
ties to him. So in a caufe removed from 
an inferior court, he muft take the fame as 
were bail below, if they be offered, ex- 
cept in London J where the officer who takes 
bail, i^ liable for their refponfibility- 

^Mod. 122. If the bail below become bail above, 
tV/ilf. 223. plantifF cannot except to them; but by 

Holt Gh. J. if the fame that were bail before 

become bail to the aftion, and he excepts 

againft them, and they do not juftify, he 

may go on with amercement againft the 

fherifF. 

I Cromp. Pr. 2 . If by negledl defendant has fuffered plain- 
^^- . tiff to take an affighment of the bond, and 

"7 ^frji I '•02 ^"^ 

Ante \iA.. ^^ defirous of ftaying proceedings thereon, 

he muft firft juftify his bail and then move 
the court, on affidavit of fafts, to (hew 
caufe why proceedings fhould not be ftay- 
cd; or he may do this bylummons ; and will 

be boujid to terms i and if plaintiff has loft 

a trial. 
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& trial, he will be required to confent that 

judgment be entred againft them on the 

bail-bond for plaintiff's fecurity; but if 

the delay is through plaintiff's own negleft, 

it will be otherwife. As where defendant 

died before judgment could be obtained in 

the original aftion, court ftaid proceedings 

on the bond ; but if defendant lives long Ante, 53. • 

enough, or fo long after the arreft, that if 

he had put in bail in time, plaintiff could 

have had judgment and execution, court 

will not (lay proceedings on the bail-bond; 

If this matter be moved, plaintiff mufl have 

notice. 

Plaintiff may fue the bail-bond, although ?r-Reg.C.P. 
one baiffhall have perfetled. Eirnes 46. 

172. Plow. 69. 
Cro. El. 672. pi. 3!, 

Bail-bond was taken, capas was return- Barnes 112. 
able on the firfl return oi Hilary ^ defendant ' Crcm. Pr. 
obtained time to perfed: bail to the lafl day 
of that term, taking fhort notice of trial for 
the fitting after term ; the bail not being 
perfected, the bond was alTigned and put in 
fiiit; defendant dying in ^pril following, 
bail applied to llay proceedings, he dying 
before judgment could be obtained : 

Cur. Plaintiff had not been delayed, if de- 
fendant had perfefted' bail in time, for he 
might have tried his aftion after that term, 

E 4 an*d 
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17 Car. 2. and by ly Car. 2. might have cntrcd his 
judgment thereon after defendant's death. 

Stra. 1262. Writ returnable in Eajier, bail bond 

taken ; plaintiff did not proceed till OSiober^ 
then took aflignment^ and fpecial bail was 
put in next day. On motion to ftay the 
proceedings, the queftion was, whether the 
bail bond Ihould ftand as a fecurity ? De- 
fendant infifted contra^ plaintiff never hav- 
ing delivered declaration conditionally, ^and 
thereby not haftened defendant. The court 
held he was not bound to do fo ; defendant 
was in the firft fault, whereby plaintiff loft 
a trial \ the bail-bond ordered to ftand as a 
fecurity. 

1 Lil. Abr. In all cafes where the fberiff fues a bail 

*^'' bond, if defendant cannot plead 2l cotnperuit 

ad dietfiy he muft pay cofts on ftaying pro- 
ceedings on bail-bond : for if he cannot fo 
plead, and thus the bond be forfeited, let 
the defendant's cafe be what it will, it will 
be a favor to the defendant to ftay proceed- 
ings thereon. But on affidavit and motion, 
that the caufe hath been under an argu- 
mgit, the court will fet afide proceedings^ 
and compel plaintiff to proceed 'ixi the 

4& 5 Ann. original adtion; but this is now kft to the 

judges by ftatutc. 

6 Mod, 25. The bringing prkiQipal, intereft, and cofts, 

into court, after notice of trial, is not fuf- 
flcient to ftay proceedings on bail-bond; urt- 

lefs 




ASSKJNMENT of £a4X.-B0KD« gj 

leis it be brought within fi^ch tim^ as -not 
to delay or hinder plaintiff from going to 
triaL Per cur. 

A rrtotion to ftay proceedings, defendant Cunn, DidL 
in the original aftion was arretted on a tef- ^: ^- 
tat. ca. into Suffolk out of London, and the Rep.Pr. C.B. 
bail by mrftake was filed with the Filazeroi 44* 
London. Court held proceedings on bail- 
bond regular, and would not ftay them but 
on payment df cofts> and defendant's giving 
plaintiff judgment on the bond, to fland 
as a fccurity to plaintiff, and accepting a 
declaration, and pleading thereto, and taking 
notice of trial after termj but defendant 
not confenting, no rule was made. 

Proceedings on bail-bond ftaid, plaintiff Ibid. Si. 
having declared on the original adion, and 
thereby had concluded himfelf. 

Defendant had furrendered himfelf by Barnes 64- 
miftake, to tht King's Bench, infteadofthc 
Fleet. Bail moved to ftay proceedings, 
but plaintiff had been delayed, and rule dif- 
miffed. 

Defendant furrendered himfelf in dif- Barnes 117; 
charge of his bail, after exception, and be- 
fore juftification; and proceedings on bail- 
bond were ftaid. But, in a fubfequent cafe, Burr.2682 
the bail to the fheriff had furrendered de- 
fendant into his cuftody before the return 
of the writ, and moved to ftay proceedings 
on bail-bond ; but the rule was difchargcd 
;2 with 



AcTiOK on the Recognizakce. 

with cods ; for Lord Mansfield faid. Nothing 
tin be a peiformance of the condition of a 
bail-bond^ but putting in bail. 

3. %* Aftions againft the defendant, and 
proceedings againft the fheriff, have 
been the fubject of this chapter ; but as 
a6lions on the civil recognizance arc 
incident to the affignment of the bail- 
bond, they come regularly. under notice 
here. 

Hob. 195. In all aftions brought on the recogni- 

2R0II. 1S2. zance againft bail, the venue muft be laid in 
Sty. 9-1 11 

the county wnere the recognizance was 

taken, in Kings Bench. In Common Pleas it 

is good both ways. 

j^ g. If the bail are ferved with procefs on the 

216. recognizance, they have eigh: days after the 

2R0I. Abr. return to furrender principal, in their own 

Jo. 29. difcharge, clfe they are fixed. 

Winch, 61, 62. Godb. 354. Ray. 14. and the other authorities 
cited in the New Abridgment. 

1 New Abr. Recognizance was, that D. on eight days 

?,'7- .yarning, ftiould appear to any aftion to be 

^^' J*^" 4*5" 1 • * /• ■* 

Yeiv. 52. .brought againft him by C and if condemn- 

edi to pay condemnation, &?f. In debt on 

this recognizance, it muft be averred, that 

he gave D. eight days warning, for A. is 

bound only to anfwer the condition in fuch 

adion, on which eight days warning was 

given. 
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given, for that is the foundation of the 
whole ; and there is no reafon that D. by 
his voluntary appearance without warning, 
fliould prejudice his bail. 

Defendant in the original adlion brought Rcp.Pr.C.B. 
error on that judgment ; plaintiff imnme- ^^' 
diately brought debt on the recognizance 
againft the bail, who moved on account 
of the writ of error to ftay proceedings 
in the aftion againft them. The court 
were unanimous, that lie might proceed to 
judgment, butmuft ftay execution until the 
error was determined. 

In an aftion on civil recognizance, the ioMod.267, 
bail pleaded the death of the principal be- q^^*^ 
fore ifluing the writ. Parker Ch. J. held Dia. tit. 
it an immaterial plea; for death before ■^^^^' 
ifluing the capiaSy is death before the return 

of it ; but if it be found that principal did 

not die before ifliiing the capias, it is plainly 

nothing to the purpofe ; for notwithftand- 

ing this, he may die before the return of it j 

therefore plaintiff muft have his judgment : 

fo alfo, the plea of death of the principal, ioMod.306. 

before the return of capias is good 5 but it 

is not good, if pleaded generally, without 

confining it to fome time, and fpecifying the 

fame. 
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CHAP. VIII. 

How FAR BAIL ARE LIABLE. 

Cro. 472, nr^ HERE feems, from the diverfky o( 
iLn.Abr.i8o. the early decifions, a doubt 'f)f long 

Cro. Ja. 489, ftanding, whether the lands of the bail arc 

See ante, 37. ^^^^'^ "P^^ ^^^^^ recognizance, or upon the 

judgment, as to the firft point the recogni- 
zance may ferve to elucidate. In the Kind's 

Bench it is general, and lilent as to lands ; but 
in the Common Pleas it exprefly mentions lands 
and tenements : — the aftions brought againft 
the bail on their recognizance, are perfonal 
a&ions; but indeed, if the plaintiff therein has 
judgment, his execution may be as he 
choofes, by elegit^ ovfi.fa. orea.Ja. 
1 Lil Abr. If plaintiff file a bill of Eafier^ and bail 

Pafch. 8 W. ^^ ^^^ P^^ ^^ ^ "Trinttyy the bail are ne- 
B. R. verthelefs liable s becaufe the aftion was 

« 

then depending ; but if the bail be put in 
of Eajier term, and the bill be filed of Tri- 
nitj term following, there the bail fhall not 
be liable, becaufe there was no a6kion de- 
pending when the bail was. put in. 
I Lil. Abr. If plaintiff delivers . a declaration in more 

1 New Abr. damages than the recognizance was ,taken 
215. for, they are only liable for their recogni- 

2 Show. 335. 2ance : this may be collefted from a former 

cafe cited elfcwhere, that if two declarations 

be delivered, ball are only liable for the 

damages in that, which agrees with their 

J' recognizance. But 
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iut if damages be given for more than Stra.922. 
the bail were taken for, they are liable for 
the furplus pro tanto. But there is a cafe 

iW Safkeldy where the damages on trefpafsy Salk. 102. 

^aulf and battery y far exceeded the nc ^ ^5"^- 44- 

i^iVfm^ and the bail were not chargeable j 258.' ^' 

and this judgment was grounded on an ex- S. C. Mod. 

r 1 r - Q^its 266. 

prefs rule of court. , M^^^ 3^ 

2 Keb. 552, I Sid. 425. 

On this head Lilly fuggefts the fol- i Lil. Abr. 
lowing query— Whether the bail ought not ^^^' '^^* 
to bring the amount of their recognizance 1 Wew Abr* 
into court? ^^^' 

If bail be entred thus, yvi. fubpcena execu^ i New Abr. 
tionis in adjudicatione^ where it ought to ^^5- 
have htttijubpcena condemnationisj yet it fhall Cro. Ja. 272, 
ftand for the judgment as execution ; ad- 
ju<jged upon a writ of error, and ordered to 
be Amended and v^'dAt Jubpcma executionis ju- , 
diciij as well as for the execution. 

Bail cannot be taken for a part, viz. the Bulft. 107. 
execution and not the judgment, no more 
than for part of the debt. 

A bail cannot enter up judgment and 1 1 Mod. 2. 
iflue execution againft the principal, on a 
warrant of attorney given to indemnify him> 
till fome procefs has iffued on the bail-bond 
or otherwife, whereby he has received in- 

If 
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Br. P.roccd, If a man arrefted in a franchife, fucs a 

\ill'^^^^ writ of privilege, and removes thd body 

and the caufc, and after does not come to. 
prove his caufe of privilege, plaintiff in the. 
franchife may have procedendoy and therefore, 
it feems that there the firft fureties remain. 
Contra^ if he had been difmifled by allow- 
ance of the privilege, for then they are dif* 
charged : for when they remove the body 
and the caufe, they do not remove any fure- 
ties, and there is not any record againft 
them ; and the privilege being allowed, they 
are difcharged j contra when privilege is not 
allowed, for then privilege and caufe was 
always remaining with thofe of the fran- 
chife. 
Yclv. 120. So, bail was given in an inferior court, 

and on habeas ccvpusy bail taken in King^s 
Bench : afterwards a procedendo was awarded, 
and judgment againft the principal in the in- 
ferior court, which was affirmed on a writ 
of error i and on z Jcire facias againft bail 
below, it was adjudged, that they were dif- 
charged, although the bail in K. B. was not 
filed, for that could not be till the term: 
but it was agreed Ijy all, that if the proce-> 
dendo had not been delivered to the ftieriff 
before the taking the bail above, it would 
have been zjuperfedeas to the firft writ, ^nd 
tlie bail in the inferior court muft have 
flood. 

If 
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If a writ of error be brought, and former 
judgment reverfed thereon, the original baij Cro, Ja. 9^ 
are liable, for when the firft judgment is re-r 
Ferfed, it is as if that judgment had never 
been, and as if at the firft the principal had 
been condemned in the inferior court. 

In cafe of bailing a prifoner, the conftant Bulft. 45, 
rule in B, R. is, that where the return of the 
flierifF is to be at a day certain, and the pri- Baling a Pri. 
foner is bailed before the return, the bail ^^^^' 
then to be taken ought to be in a fum of 
money, and not body for body ; the reafon 
is, becaufe, bfefore the return he is not pre- 
fent in court ; but if he is bailed, after the 
day of the return, and when he is prefent in 
court, the bail is then to be d^ die in diem^ 
^and in this cafe, the b^il iTiould be taken 
body for body, becaufe the prifoner is then 
prefent in court. 

Plaintiff recovered in debt in B. R. and on Death of 
awarding a ca. Ja. defendant diedj the ^'*^'^^*P^^» 
queftion was, if an a6i:ion of debt lay againfl: 
his bail ; the executor having nothing, a 
fcire facias doth not lie againft bail; and in 
C. B. court was divided. 

Principal died after return of ca. fa, Ray. 1452, 
and before ftconA fcire faciasy the bail were 
held liable, for it was their omifllon that they 
jiid not furrender him, he being alive at the 
feturn of the ca^/a^ 

Th? 
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Mod. 16. The courfc of the court is, that bail be 

takeo for no more than the fum in the writ, 
but yet the bail ftands for all adions at the 
fuit of the fame plaintiff; but it is othcrwife 
if a ftranger bring an action againft him. 

48011.2503. After bail had juftified, plaintiff, doubt- 
ing of their fufficiency, obtained a fide-bar 

DifcQudnu- rule to difcontinuey without difclofing that 

*"^ bail had juftified ; and then made frefti affi- 

davit, and laid the aftion in another county, 
and infiftcd that Clerk of the Rules fhould 
mark the affidavit " that fuch a debt was 
fworn to", in order to charge defendant in 
cuftody of themarfhall; as, this being the 
laft day of term, defendant could not juftify 
bail in the new aftion till next term, and fo 
muft remain in cuftody till then. The 
court faid he ought to have afked leave to 
charge defendant in cuftody, difclofing the 
whole of the cafe, and, after fome demur, 
difcharged the fide-bar rule ; fo that the bail 
to the fornrier aftion, who had juftified, ftiH 
remained liable to their recognizance. ' 

sStra. 1 21 6. Mr. Priddle was the attorney concerned, 

and cited, in his juftification, a cafe where 
defendant was holden to bail in the fecond 
aftion ; though he was arretted upon it, be- 
fore the former was difcontinued. 

z Cromp. Pr. Where plaintiff fues out an elegit orfi. fa. 

7^' againft defendant, he releafes the bail : But 

ca.Ja, being perlbnal, and requiring defend- 
ant 
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tot to furrender himfelf, is the only yvnt in 
execution againft defendant which afFefts his 
bail ; and if he is not furrendered at thre re- ^ 

. ... ... Executions. 

turn of the writ, bail are liable on their re- 
cognizance. And this writ muft be return- 
ed by the IherifF " non eft inpent.*' before 
bail are fuable. But if principal be taken Ja. Dia. 
thereon, pUintifF cannot- fue bail at ajk g^^fs^^g 
fo e contra^ he cannot take defendant, after 
taking the baiL 

But if one of the b^il bte in execution^ 2 Cro. 220. 
plaintiff may take the other. ^ ^"^^- ^^* 

In the Common Pleas^ plaintiff may levy Inll. hty 
part of debt on defendant's goods, and re- 9^' ^^^* 
mainder oh thofe of the bail ; but if he firft 
take defendant's body in execution, he can- 
not touch the bail or their goods. 

The judgment on /ci, fa. being feveral, the i Lev. 226. 
execution may be feveral; and a ca.fa. fued ^*c*.^^' 
out againft one of the bail only is good, al- Barn. 74.* 
though the. fecond/f/V^ /^aW is joint; and p^*^' ^o^f' 
as the recognizance is taken feparately, they 
may be fej)arately fued. 

If plaintiff fue principal by capias'y and Sty. 290. 
bail by fci. fa. and have judgment on each, 
this is fuch a feveralty, that he cannot have 
execution oj^^ either of thofe judgments 
againft the goods of principal and bail, for 
%ere miiffi be -feveral executions on feveral 
judgments. . 

r F Bail 
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Noy »8* Bail in the original aftion arc not liabkJ 

for the cofts affeft in the Exchequer on a writ 
of error brought oil the j\idgme^t# 



CHAP. IX. 

How THE BAIL ARE DISCHARGED; 

I 

%* Perhaps it fhould feem that this fub- 
jeft'ftiould have been poftponed to the 
clofe of this firft part of the digeft 5 
but as we have hitherto proceeded in 
the fame track which every caufe in 
practice foliows> fo it was thought pro- 
per to finifli what related to the defen- 
dant himfelf, before we entred upoij 
any proceedings againft the bail ; and 
in this cafe, having found how far they 
jfland liable, it may be well to fee^how 
they may be dif charged. And this by 
the following method. 

Sect* I. General caufes of Discharge. 
Sect. II. Of Surrenders. 
Sect. III. Of the Exoneretur. 

Sect. 1. X^eneral Caufes of Discharge. 

iLil. Abr. A Difcharge of the principal, is in law z 

186. /\ difcharge of his bail. ^ 

Ibid. 177. ' j£ plaintiff does not declare in two terms, 

Cro. Ja.620. * >, 

Salk. 98. defendant may nonfuit him, and then the 
Comb. 295, 2 bail 
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l^ail^re difchargcd (and likcwife the prin- 
cipal^ if in cuftody on common bail)* 

On an original fucd in London^ ^nd bail Lev. 2351 
put in, plaintiff declares in another copnty, ^^^" 
fuch declaration is good againft defendant, 
but his bail are difcharged i and not liable 
to fci. fa. But Mr» Bacon's fubfequent au- i New Abr. 
thority differs from JLevi^z; for he makes ^'S- 
the bail liable to the damages on the decla- 
ration. 

A bail-bond was entered into to appear ^ L'^» Abr. 
tiit firft return of Michaelmas -, defendant *^^* 
died on the iQth of November^ and on the 
12th, bond was afljgned and fued. On mo- * 

tion, the fuit was ftayed on payment of cofts ; 
for plaintiff was at no delay by defendant's 
not appearing the firfl day ; for if he had> 
ht could not trv his caufe that term j fo'that 
defendant dying within that term> the bail 
were difcharged* 

If a perfon makes his efcape out of prifon, t Ann. c. 6; 
and is taken, and bailed, the bail (hall be dif- 
charged on a writ to the (herifF, command-^ 
ittg him to keep the pri&ner in difcharge of 
1)18 bail. 

On removal of a cm(t in cafi from an in- 1 LU. Abr^ 
ferior court, and b^il put in ; and afterwards ''^' 
judgment b^ confeffed in deht^ hereby the 
bail are difch^rged; for this is not ch^ fame 
nftion to which they became ball. 

Fa , li 
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Freem. 338. . If defendant die before the return of, 
12 Mod. 601. ^^ y^^ the bail are difcharged, and may 

, plead this to 2i/ci. fa. brought againft them. 
Not fo, if he dies after the return of ca./a. 
and before return of fci. fa. \ for Jci. fa. is 
as it were a writ of grate, - Their recogni- 
zance is forfeited on ca.Ja^ returned, and the 
court will only difcharge the bail, after fuch 
return, upon an abfolute render of defend- 
ant. But as the courts always lean to feryc 
bail, the fubfequent praftice has extended this 
f ^ grace" to the return of a fecond Jci. fa. . 

*ifc* But there are feveral cafes on this 

point which will be here ftated, though 

fome of them feem to bear a totally op- 

• pofite doftrine, and therefore they are 

^ . . mentioned here very (hortly, in order 

to induce the ftudent to look into thi 
authorities themfelves. 



• f 



1 Roll. Abr. ;. If flje principal die after return of the ca^ 
2^Wilf. 67. Z^*" ^^d before fuing out Jci. fa. the; bail arc 
I Mod. 31. *^ fixed .4. but not fo, if he dies before the return 
* ^^a' *t^* ^^ ^^^ ca.Ja. and may plead this in difcharge 
xiGromp. Pr. of thjcmfelves to a/a. /^. 

81. iLfil. Abn. ^77. . '. ;• , . 

>foy 83. But .% fays, That by the djeath of prin- 

'clpaV, bail are difcharged. So by J. Jones^ if 
he had died before the return of the fir^Jci. 
fa. So in Hobbs and ^odcaJile\ cafe. That 
death after a ca.Ja. againft principal, and bc- 

1 fore 
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fore/<r/./tf. againftbailis adifcharge: and 
fo all the clerks agreed. So alfo, defendant * ^i^* Abr. 
died after return of ca.Jai, but before the re- ^ ^' 
turn was filed ; the court flayed proceedings 
in favour of bail : and further, recites two 
authorities* If defendant die between the 
return of ca.Ja. zndnjd. fa. the bail are lia- 
ble, for they might have rendered hini on Cro.Ja. 105. 
ca.fa\ yet had he lived,they mighjt have ren- " * ^7- 
dered him any time before fecond Jet. fa. 
but this ex gratia curi^. 

But on the other hand, the writ was re- 2Cromp. Pr. 
turnable, and defendant died a day or two ?^- ^, , - 

See I Nail 

after, while it yet remained in the (herifF's ^zS. 
office, not aHually returned. And here the 
motion to Q:2iyfci.fa. was difallowed. 

Formerly, if defendant were alive at the Cro. Ja. 
iixn^/ci.fa. was brought, it was not material, '^5- 
fo as he was living at the return of the ca.Ja^ ' ^' 

but the praftice fince has been, that as the 
bail have till the return of, the itcoTid Jci. fa. 
to render — he muft be in exiftencc till that 
time, elfe they have not th^t privilege : fo 
\i he dies before, they are difcharged.^ 

Plaintiff by coUufion with defendant would i Bulll. 45. 
f harge the bail, and difcharge the principal, ^""*- ^^*^^* 
on oath j the praftice being very flagrant, 
and |)oth principal and bail being in exe- , 
cution, the bail firfl, and afterwards the 
principal were difcharged by the court. 

V i II. 0/ 
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Sect. II. 0/" Surrender s» 

I . By defendant himjelf. 
1. By his Bail. 

I . Of furrenders by defendant himjelf^ Mi 
the federal matters incident thereunto. 

^ Cro. Ja. 98, The render muft be in the court where 

the judgaient is. 

Defendant may furrender himfelf in any 

ftage of the caufe. 
Barnes 46. The furrender cannot be made till both the 

'7^- bail are compleated > and plaintiflF may fue 

84. Plow 69! the bail-bond although one only (hall have 
Cro. El. 672. pcrfefted. But where defendant having an 

order for time to put in and perfect bail, p^t 

in bail and furrendered himfelf without firft 

pcrfeding them, held regular. 
3 Bulft. 192. If there be more than one defendant, and 

1 Lil. Abr. /. 1 . . . 

187, only one renders himfelf, this will notdif- 

2 Keb. 766, jj ^Y^^ bail. 
776. o 

Cro. El. 22. If defendant be condemned in debt, will 
^^* ^ ' render himfelf to the court, and pray that 
the court would record his render, and that 
his fureties may be difcharged, plaintiff will 
be required to make his eleftion of execu- 
tion againft his body or goods, and by this 
offer of the defendant, bail are difcharged. 
Comb. 363. When defendant furrenders, the bail-piece, 
2 Lil. Abr, Jhould be marked and difchargdd, otherwifc 

plaintiff may proceed againft bail. 

If 
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If defendant renders himfelf after judg- Cro.Ja.320. 
mcnt, it is at the plaintiff's option whether 
he will yet have execution againit him or his 
bail : but if he takes the bail, though he fhall 
not receive full fatisfaftion, yet he can never 
recur to the principal, . 

a. Of Surrenders hy the B 4 i l. 

Bail may feize defendant anywhere, or at 
any time, going to or returning from any 
court of juftice. 

They cannot render him before the re- 1 Cromp. Pr, 
turn of the writ j and this would be a bad 75t 
plea in bar to an aftion on the recogni- 
zance. But query, they can juftify detaining ^ 
him in cuftody till that time, and then fur- 
render him. But this cuftody cannot be 
thit of the fame fheriff, for he is already in- 
demnified for his liberty. And, 

They may furrender him without perfeft- 1 Crom.ys^ 
ing, at any time before fheriff is ruled ; but 
not after, if they have been excepted to, 
then they muft juftify and be perfeded be- 
fore furrender. 

Bail excepted to, who cannot juftify, are Reg. Eaft. 
no bail, and cannot furrender, but frefli ioG-3-^-B. 
bail may furrender before exception. 

Bail furrendered principal before a judge, i Cromp.75. 
and reddidit Je entred in his book, but no no- 
tice given to plaintiff's attorney to difcharge 

bail-piece, held good. 

F 4 The 
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I Gromp. 77' Tht reddidit fe or writ of ha. cor. With 

return, muft remain with the fecondary, if 
defendant was furrendred in court, or with 
judge's clerk, if before a judge, to be filed i 
and a copy or note only of fuch furrender of 
return of ha. cor. under the hand of fuch 
judge or fecondary, IhalLbe delivered tothe 
marflial or warden at the time of commit- 

L1l.Abr.43 1, jj^^j^t . and the cammittitur muft be entred in 

two terms, and defendant charged in exe- 
cution (if on a judgment) or elfe he will 
be difcharged on common bail. 
Barnes 108. Defendant was to be furrendred', but the 

bail-piece was Iqft, the court gave leave to 
put in bail de novo before they could furrender 
him. 

•^* It is a h^rd cafe, to furrender a man 
who has property to fecure hb bail i it 
may therefore be well to afk the bail, if 
they will take a fecurity for the debt, \n 
confideration of his liberty, 

' If defendant is rendred, he muft go into 
cuftody although he ftiall have bail ready to 
fupply their place ; for it is not like bail to 
the ftierifF, who may take any for his own 
fecurity ; but he is now in cuftody of the 
Court, and plaintiff has a right to due notice 
of the frefti bail that he may fatisfy himfelf 
of their refponfibility i for it is a rule in 
Uw, that altho' defendant is to be allowed 

hi$ 
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his reiafonable liberty, yet plaintiff muft not 
be injured, by having any bail of defendant's 
choofing, palmed upon him. 

If the bail are fued oh their recognizance 'Tr. lAnn. 
in B. R. they have eight days after the re- ^ ^"^j* \^^* 
turn of the procefs to furrender defendant 600,897. 
in their own difcharge; but in C. 5. it is Godb. 354! 
on or before the return ; and if fued by/rf. Ray. 14. 

fa. — any time before the returri of the fecond * '^7' 

-V . ^ ^ Salk. 98. 

Jet. fa. ^ 

If there be three bail, and one renders 
defendant, who only enters an exoneretur for 
himfelf ; it was held, that this rendring was 
a difcharge in pojfe to all, but not complete 
and aftual till exoneretur for all be cntred. 

If the defendant be rendred and the bail- ' ^il- Abn 
pi^ce be not difcharged, it was held good, * ^' 
that plaintiff went on to two nihilsy and a 
Jci. fa. againft baili but in a fubfequent 
cafe, the judgment was fet afide, but with 

cofts. 

Hulband and wife were arretted for a Bames 96. 
• debt dumjohy and bail put in for both, who 
furrendred them j the wife was detained on 
me/nefrocefsy not in execution, and moved to 
be difcharged. If (he had been arretted be- 
fore her huft)and, (he would have been dif- 
V charged on a common appearance ; afte/ he 
is arretted, Ihe cannot be taken into cuttody 
again; difcharged hy fuper/edeas. 

Plaintiff" brought an aftion in C. B. againft Stra. 915; 
defendant, on recognizance of bail, but de- 

feud^wx. 



fendant fippeftring to be an ^torney of 
^. R. plaintiff dcfiftcd, fincc which defcncj- 
ant furrendred principal ; and yet plaintiff* 
filed a bill on the firfl: day of next term On 
motion to ftay proceedings againft bail, this 
was held a good render, for plaintiflf fhould 
have begun right at firft ; thus if plaintiff* 
he wrong in hh adbion, yet bail Ihall not 
be precluded from furrenderin g principal ; 
but then he certainly can take no advantage 
of plaintiff''s error. 
Stra. 641. If a King's debtor be in cuftody, his bail 

in civil aftions being found to be fo in juft 

aflions, may have hab. eer. and furrender 

him to the marfhal or warden. 

Stra. 1217. So likewife, Vergen was a convift, and 

Convia. ordered for tranfportation, his bail in a civil 

aftion brought him up by ha. cor. to fur- 
render him ; but it was objcfted that the 
court could not take him out of the cuftody 
of the (herifF : to this it was anfwercd, that 
upon the return of the writ, he was to be 
• confidered as the prifoner of the courts and 
they might remand him to Newgate j the bail 
were therefore ordered to furrender him; and 
he was immediately remanded. 

4 Burr. 2034. B"^ ^f defendant is aftually (hipped oa 

board for tranfportation, and fhip ready tcP 
fail, it is too late for his bail to furrende, 
for they cannot have ba. cor ; befides, the in- 
con- 
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convenience of filch a pradice is very ap- 
parent. 

Bail may fiirrendcr a foldicr^ or impreff- ' Burr. 339. 

, 1 f • • 1- -r 1 J • Soldier, C5r. 

cd man, by bringing him up, if already m 

cuftody, by ba. cor ; and the court will order 

them to deliver him to the marfhal in dif- 

charge of themfelves, and that the maflhal 

immediately deliver him to the keeperof the 

Ssvoy i and, if he be not in cuftody at all, 

his bail may furrender him in their own dif- 

charge, and he will be committed to the 

marfhal, but.inftantly fet at large 1 for no 

perfon lifted, according ro the ftatute, fliall 

be taken out of his Majefty's fervice by any C9 G. 2. c.4. 

procefs, other than for fome criminal matter. ** ^^* 

Bail in an inferior court, may render prin- , j^ji. ^br. 
cipal pending a writ of error broyght on the '^S* 
judgment there-given; but fuch render muft ^"^''' 
be upon record, and fo pleaded. 

If defendant, pending a writ of error, is ' Cunn.Dift. 
rendred by his bail, or renders himfelf, tho' ^^^^^ j^^/ 
the recovcror cannot pray him in execution, Moor 853. 
nor can the court put him in execution, be- , BulftTioi!* 
caufe the error is z/uperfedeas thereto 1 yet Rol.Rep.392.. 
this is a good difcharge to the bail ; for the f ^'J^^; 
marfhal ought to. keep him in prifon as a 
pledge, till the judgment be affirmed, or 
difaffii^med ; as he does on mejne procefs for 
want of bail. 

See I New Abi*. 218. and a crowd of author! tioi there 
cited. 

If 
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I Burr. 340. ' If the bail apply within the time allowed 

for furrendering principal, after a writ of 
error brought by him, they muft pay the 
money^ or furfcnder him in four days after 
error be affirmed. But if they do not apply 
within that time, then they fhall only have 
four days to pay the money, but no alterna- 
tive of a furrender. 
Hub. 116. ^"^ there is an early cafe, where defend- 

ant, after having'brought a writ of error, 
defircd to furrender in difcharge of his bail, 
which the court refufed pending the error. 
8tra. 872. So, pending the error, bail moved out of 

time for leave to furrender defendant, court 

ftaid execution againft them till after affirm- 

ance. 

Stn. 419. A ca. /a. was returned, 7jon eft invent^ 

Stra. 781, defendant fued out error, and two days after,' 

^3. ' plaintiff iflued /a /^. againft bail, pending' 

the error \ defendant might have abfconded, 
and if plaintiff had got over the return of 
Jci. fa. before furrender, he would have been 
' fixed: on 'motion to ft ay fir ft /a. /^. court 

gave leave, but bound bail to furrender de- 
fendant if judgment affirmed, or give judg- ' 
ment on theyjr/. fa. 

Note, It does not appear how the bail 
were mended by the motion, fave by delay j 
and it fhews alfo, in agreement with the 
other authorities, that error does not al- 
ways operate to fuperfede execution. And 

the 
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the court afterwards n\ade j^ rule tp ^thc Ibid. 1 27®- . 
fame purport; as we have already reported 
in the laft preceding page .fltSm i purr, 
^jp. — to which the ftudent is dcf^red to 
refer for more particular, information. 

And there is a fubfequent rcftraint.laid Stra. 526. 
on writs of error in thefe cafes, cited by the 
fame authorities : that if pUmtiff get execu- 
tion on the fecorid/r/\/^. againftbail, pend- 
ing error, the court will not f?t it afide. ' - 

On a fecond/r/, /ii. bail brought in defen- Cro.El.738. 
dant, and prayed he might be in execution : 
tut the court ruled, that if ca. /a. be 
awarded, returnable the next term, whereon 
nihil returned, principal fhall lievef after- 
wards render himfelf in their diTcharge^ tut 
if it be returnable from day to day, then the 
body may be'broughrt in upon the firft/i-/. 
fa^ and there muft: be fifteen days between 
the tejie and return of the fci, fa, to thv 
they may have reafonable time to feek the 
principal. 

Ifaftionof debt on recognizance in pri- prac Rrg. 
ginal caufe be brought, pending errof.- on ^- ^* ^3*.. 
judgment, court will ftay proceedings in 
fuch aftion, without the bail giving judg- 
ment; for bv the judgment they would be 
barred from furrendering. 

If bail furrerider principal- at or before the i Wilf. 270. 
return of the fecond/«. fa. fo as it be before *^^^- ^99- 
the rifing of the court, on that day, it is 

good; 
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I Salk. ioi. good { arid they fhall then be difchargcdi 
^ ' ■ although tj^re be not immediate notice 

thereof: and if, through want of notice, he 
h at further charge againft the bai), that 
ihall not vitiate the fqrrender, but the bail 
Ihall not be delivered till they pay fuch 
ModfCa. charjges. If they furrender him after return 
*3^- o(ca. to a tipftaff, and he efcape, thi^ is not a 

good flirrender, and the bail are liable ; if 
before the return^ it is others ife; for one is 
an indulgence, the other h a right. 
BiiJT. 1360. ' The fuing out a ca./a. and leaving it la 

the joffice, is a kind of notice to the baif, 
that plaintiff would proceed againft the per« 
fon of defendant, and the bail are bound to 
learch the office for it; for if they have not 
time to furrender defendant before the rifing 
of the court, on the Jaft day allowed, they 
cannot plead their fhort notice from the flie- 
riff,of a r^./^j and this is a matter which the 
Court will not confider of: and unlefs the 
bail furrender the principal before that time, 
they will remain liable. 
4801^2134. But if the aftion be by original," the bail 

are in time to. furrender defendant, on the 
quarto die pofty Jedente curia. In this cafe 
they furrendred him within the appearance 
day, but after the return ; and the fame 
praftice holds \ti C fi. 

Sect, 
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Sect. III. Of^the ExoJiiitETURfc 

*^,j* This is an entry on the bail-piece in 
all cafes of furrcnder, or even compro- 
mife of a bailable aftion, cflentially ne- 
ceflary for tlie future fafety of the bailj 
and may be done at the time of fur- 
render, or at any time after that, or 
after a compromifc, by fummons be- 
fore a judge. ' Notice muft be given 
thereof, ifdonc at the time of furren- 
der, or without a fumntons, and the 
bail-piece be difcharged together, elfe Salk. lou 
the plaintiff is right in proceeding even 
to a/ck fa. and the bail be put to their 
audita querela. 
If there are three feveral aftions, and Salk. 98. 
three feveral bails put in, and defendant fur- 218.*^ ^^ 
renders, all the three bails muft enter exone- 
return. 

hxi eximrttur was ordered, but omitted i Bur. 409. 
to be entredi plaintiff w^i. apprifed of the 
furrender, but not his attorney, who fued 
outyi-i. />* Co\xn ^Lcld them irregular^ but 
gave cofts, the attorney not having done it 
to opprefsi becaufe plaintijf ^mfe^f was ap« 
prii€d of it5 aod al^ becaufe the J^f. fa. 
was Aot fued out ia MiddUfrx^ vfhtK the 
biiil-piec^ reniijaiMd ^^^ furreodcr^. 
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4Burn2io7. One. of the bail was excepted to, and did 

never juftify, and other bail added in his 
place : plaintiff went on to two /ci. fas, and 
two nibils returned thereon ; when this bail 
moved to have his name ftruck out of the 
bail-piece. The court gave leave for an ex- 
oneretur to be entered as to. him, nunc pro 
tuncy and a cafe was cited of bail in error, 
where D. was excepted to; L. Was added; 
i. became infufficient ; wHereupon defen- 
dant in error, on. affirmance of judgment, 
proceeded againft'D. and they moved to 
ftrike his name "out of. the recognizance. 

1 Icon. 59. If defendant riender in difcharge of his 

bail, and plarh,tiflr refufe'to haye execution of 
kis body, the ball are difcharged, and an ex- 
eneretur inuft be entered. 
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%* Although it'is tire intent of this work 
- *'tb obferve i-clofe* and regular method, 
'-. • yet in' forheothisfr' Cafes, as in this, .that 

V -method^ hfe be^n 'neceffarily divided; 

It appeared proper^ at -firft, to coUeft 

all nriattcrs of the fame- title together ; 

but 
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^1 matters of the iame title together ; 
•but the fubjefts have fometimes dif- 
perfed them. So the cafes in Jcire fa, 
in error are obliged to be referred to 
the next article, this chapter treating; 
only of /c/. fa. on the firft judgment. 
Thus, in order. 

Sect. L Of Juing out the fci. fa. judgment 

thereon, &c* 
Sect. II. Of the pleadings thereto. 
Sect. III. Of execution on the judgment on fci. fa* 

Sect. I. *^* The writ of/<:/./tf. iffues after 
judgment *, and is a fuit againft the de- 
fendant's bail, he not having been taken 
in execution on a cd.fa. which muft be 
fued out and returned ineffeftual, be- i Lev. 225. 
fore this writ Can iflfuei for the bail are Att.Pr. 343 
not to fufFer tilf it is abfblutely neceflfa- 
ry. And even in the prefent exigency, 
fufBcieftt time muft be allowed therri, 
which are called warnings, that they 
may yet have every opportunity of ta- i Grom. 87. 
king the defendant, %iz. the return of 
the ca.Ja. muft firft be made, then a 
Jcire fa. muft be fued out and returned, 
and two nihils or defaults returned 

* He that fueth forth a fci, fa. in Chancery ^ to defeat Law QW. 
an execution on a ftatute flaple, fiiall find furety to profe- 261. 
cute with eiFedl. 

G there- 
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Yelv. I r2. thereon, before a fecond Jet. fa. Czn 

^ro. ja. 59^ .^^^ againft them. And note, the times 

of the ^ejte and returns of all thcfc writs 

tend to favour the bail, and to give 

Lil. Pr. Rcgr them opportunity of fecuring defen- 

*^^ dant; for the ca. Ja. muft have feven 

days between tejii and return, and 
be delivered to the Iheriff/^^r days (of 
which Sunday is not one) before the re- 
turn, and two nihils rruift be returned 
thereon before the ^x^Jci. fa. can iffuc 
againft the bail, for defendant cannot 
render himfelf but to the flierifi in his 
own countv. 
2 Crom. go. j^nd although it has come to this lengthy 
jRdLAbr. y^^ ^^^ bail when fued by a fecond /^/. /^. 
250- ftill have liberty to furrender the defendant 

»£i. Abr, ^^ their own difcharge on the return day 
\%2. thereof, before the ridng of the court, in 

I Will. 270, ^Q^Yti and not before a Judge ; and oiv 

motion, the court will ftay the proceedings ;r 
and on notice of the render to the plaintiff, 
the bail will be difchargcd. 
8trt. 1165. There is ftill another advantage, that a 

fci.fa. is never amendable. 

It has already been mentioned in its pro- 
Roll. Abr. P^^ place, that the bail may be fued in debt 
^08^ 333. on their recognizance, but they are only to 
Cr^RhVo?. ^ ferved with procefs; they muft not be 
Goldf. 134. held to bail; and they have during the eSfo 
3^ New Abr, ^y^ ^^^ ^^ appear^ or bting in defendant, 

3 Bm 



I New Abr. 



But the plaintiff leems to have his option o( 1 1*^- 225; 

^ '^ 2 Jo. 06. 
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this i6tion, ot ^Jcufd. And this^Wtit recites 3^1^] 
their reco^ttiz^nce> and that defendant has Ray. 11 76* 
not ftti^fiied the jtidgnnlcht> tvhercbjr they ft- 
main liable on that recbghizance> Which Is ' 

thti^ore beeohie forfeit. 

Mf. iacon adds> Afci.fa, is the ufual and 4 New khK 
proper rentiedy againft the bail; when judg- ^^^ .^ 
ment has been obtained againft the principal Cro. El. 59^; 

arid no fatisfadion made by him j and this is ' ^* ^^' 
founded on a record, to wit, the a6b of the 
court in admitting the party to bail, and the 
judgment againfl him: but it muft appear 
that the party himfelf hath not Satisfied the 
judgment i and hence it hath been a fettled 
jvXti that there mt!^lt be a capias returned 
Againft the principal, before xht/ci. fa. is to 
iflue^ainft the bail^ and that it muft be 2J0. ^6* 
awarded within the year, elfe not till a fvi. 
fa. againft the principal i but it is not ne- 
ccffalry to recite it \ti the fei. fa. Gro. Ja. 9?* 

When the plainfMF fues the bail, he can Cro. Ja. ^zo, 
never fetur to defendants for his procefs 
i^ainll: bail is fof his own advantage ; find- 
fng thtt defendant iti not amenable by two 
ftibi/s. 

If otte be bait for feveral, and before 2 Lev, 195. 
the return of (tCoridJcLfa. plaintiff takes luJ.^ti^, 
one of them in execution, yet he hath not 2 Jon. 75, 
thereby difabled himfelf to have execution 
lagainft the other principals, for the bail un- 
dertook to bring them all in. 

G a la 
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iLil. Abr. t ^^ ^* ^- the/:/, fa. muft be laid in 
»^7- Middlefex, becaufe the recognizance is fup- 

X Salk. 600. p^^^j ^^ 1^^ ^^j^^^ ^^ Weftminfteri otherwife 

in ^ErrflT, for the recognizance there is taken 
at chambers before a Judge. 

StU. 9. In C 5. it is a record by the caption, and 

^!!it'*' becomes obligatory where taken, or in Mid- 

//g/^;^ where filed. 

4 New Abr. Alfo, though regularly the fix^ Jci. fa. 

4*3- ^ upon a recognizance to have execution, ought 

to be in the county where it was acknowledg- 
ed, yet if it be returned that he hath no lands 
there, that no heir can be found, or that the 
party is dead, a tejiatumjci.fa. may iflue to 
, any other county, where the party furmifeth 
that there are lands, 

2 Lutw. It hath been refolved tliat a Jci. fa. on a 

1287. recognizance taken by commiflioners in the 

county of Tork^ may be brought in Middlefex 
or Torky at the ele£tion of the party. 

- ., If juderment beagainfl /I. to account, and 

majtucaptors be found by him to appear be- 
fore the auditors affigned, no fci. fa. lies 
againft manucaptorsy without a certificate from 
the auditors to the coyrt, that he, yiy hath not ' 
conformed ; for the auditors are judges of 
the caufe, and may excufe the non-appear- 
ance, rand may appoint a fhorter or longer 
day for the party to appear, as they think 
fit. / 

4. New Abp. ^ T\ic/a,fa. muft be brought in the fame court and 

4.32. county where the adion vvai originally laid. 

WhereL 
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Wherc/a; fa. is againft the bail, it fhould Salk. 599. 
be in ea partem if againft defendant, in bac 
farte. 

The fcL fa. may bear tefle the day of the *Ray. is^Z* 
return oi ca.fa. 

, In C. -B, there is but one feu fa. againft 8 M©d. 227. 
bail, and upon a nihil returned, then is ejce- 
cutionj but in jB. R. the courfe is, to have 
two, but both muft not be fued out together, 
as formerly ; for the firft (hall be duly re- 
turned before the aUas is iffued, which muft 
bear Ufte on the return day of the firft \ and 
fifteen days inclufive between the tejie of the ^^l^\ ^^^- ' 
firft, and return of the fecond. Now the 2 Jo. 228. 
court was moved to fet afide a judgment Cro-El- 738. 
obtained againft bail on two fci. fa's. 
brought againft . them, becaufe it did not 
appear that the judgment was had on the 
return of two nihils. It was referred to the * 

mafter to examine this matter. 

. But when judgment is awarded on the 2Keb. 51. 
fci. fa, againft bail, the bail are remedilefs. 
i Judgment on a fci. fa^ againft bail, was Salk. 89,603. 
reverfed on a writ of error, becaufe there^ ^Y^^r ^* 

. 5 Mod. 397,. 

was no warrant to xht fci. fa. for thefe are Carth. 447. 
diftinft aftions, therefore there ought to be ^^^^^- 3<^4« 
a particular warrant of attorney to tm%fct.fa. 149, i6i. 
againft the bail; and it ought to be critidrtd S-^^- 4«2^ 
upon the return of the fci. fa. for then thi* 
fuit commences, which is a new caufe and a 
different record. And Ch. J. held that upon 

G 3 this 
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this writ of error the record of th$ judgment 
fhould not have been certified, 
Iscv. 246. Set. fa. not being grounded on any bill, 

muft be returnable on a return day j in this 
cafe, it did not redite the condition of the 
recognizance, which was to pay the money, 
if judgment affirmed in error; then k hadl 
been in the nature of a bill, and good ; bue 
here it is a writ, and ill. The clerks agreed 
that this was the conflrant ufage, and court- 
ftaid the judgment, 

1 New x\br, Jf defendant gives judgment with ftay of 
* ^' execution, plaintiff ttut^ fue out ca. fa. re- 
turnable before the day, to warrant a tefta$um 
againft defendant; but no fuch (a. fa. fhall 
be fued forth to warrant a feu fa. againft 
bail, becaufe it is to the prejudice of a third 
perfon. 

2 B ilth 2601, After judgment againft principal, and nihil 
c nn Dift returned on ca.fa. — (but before fuch return 

was filed j)fci. fa. was iflbed ag9:inft the bail. 
One of them brought ah aAion againft prin- 
cipal, and he being t^ken thereon and 
brought into court, bail prayed that he 
might be delivered in execution fof the debj 
on the judgment^ which was done> and 
^^ plaintiff was enforced by the court, of np- 
: , . ceflity ^o .pj;ay the vbody of the principal to 
V^ cqnji.isitted in execution for the debt* 
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Sect, II, Of Pleading to the 
Sc I re-Fa CIAS. 

Bail, and principal, may either render to 
the recognizance fuit, or plead. If they ap- . 
pear by attorney and plead^ they have chofen ^^^^^^ ^^P* 
to avoid the recognizance by fuit, and thus 
fix themfelvcs j for what they plead will be 
as a juftiBcation for not rendering. 

This matter will be rendered the more 
clear by dividing it into 

» 

1^ What may 7 , ... ^ . >. 

r..j , , f be pleaded to a fa. fa, 

2. frbat may not J ^ 

I. ffl?at may he pleaded. 

. If there be no ia./d^ fucd out, returned and * Cram. 8u 
.filed, it is no ground for a motion to qua^ 
Jci.fa. but bail may plead it, and be thereby 
difcharged. 

A furrender may be pleaded, but then ^ ^o^- Abr. 
plaintiff muft have had due notifee thereof. M^r. 888. 

I Leon 58. 2 Bulll. 260. 

A dilatory plea may be pleaded, as **' nul Law, Obi. 
t(el record*^ — but then they can never render ^76- 
principal. 

Bail may plead in abatement, as in other Lucas 112,. 

anions. 

That plaintiff had other execution. 2Croni. 88, 

89. 

A payment of a fum recovered, if before 4 & 5 Anne. 
return of kcond/ei.fa. elfe it is a bad plea. "' '■'' ^' '^' 

G4 If 
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Hob, 210. If bail plead defendant's render, they nqiiift 

^^v k'^8 conclude " as appears by the record," &c. 

But on the other hand it has been adjudged 
if bail plead a render, they milTl conclude 
'* as appears by the record," and not to the , 
country ; for it is not a matter to be tried^ 
but by the record i and they nnuft fay ii> 
the plea, that " the principal came here into 
court,, and in the fame court rendered him- 
f^lf, and was by the fame court commit- 
ted i" but the render and comnlitment is 
void, if done on a day which is non juri- 
dicusy like Candlemas-day ^ isfc. 
I Lil. Abr. They can plead a releafe given by plain- 

^^^- tiff to defendant, and it is good, 

e, la a loint action, J. S. is bail for one of 

1 Show. 147. ^ ' ^^ . ^ . i 

1 Qunn,Dicl. them, and there is judgment againft prmci- 
tit. Bail. p^]5 . jj^ 2ijci, fa. againft J, S, it is fufficient 

to alledge that defendant, for whom he was 

bound, did not pay the money 5 and if the 

other had paid it, he fliQuld have pleaded it. 

^ , Bail may plead defendant's death before 

217. the return of ca./a. and may bedifcharged 

Kdl. Abr. q^ ^.J^jg ^\^^^ 
336. Jo. 29. * 

2 Mod. 28. 11^^^ ^^^ Winch. 61. Cro. Ja. gf. Godb. 354. Moor 175. 

POph. 186. g^^ jJ^J^ J^^ ^^Q. ^^^ . jj^^j f^g jjjg^ 

^ *^'' before the return of the ca./a. but before the 

return of any ca./a ; that it may appear he 
was not alive at the return of the firft ca. 
for if he was the recognizance is forfeited. 

DeatH 
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Death of the principal on the day of the Cro. EL 99, 
judgment, is a good plea, for they cannot 

kave a writ of error to reverfe the judg- 
ment. 
. Bail may plead that principal died before Cro. El. 199. 

• 1 • n I • 1 /• 1 2 Leon. ioi« 

wyjudgn>ent againft him, becaufe they can- See Godb. ■ 
not have writ of error to reverfe the famej 377' 

Roll AKr 

but in another cafe, the whole court except * 
one, inclined otherwife. 2.Mod. 308. 

2 . fFbat cannot he pleaded to afci. fa. ; 

1 

They cannot plead defendant's death before ^ ^^' ^^* 
Jci. fa. fued out, without more matter i for if Cro. Ja, 97, 
he die after return of ca. this will not ex- i^^' 
cufe the bail : the pjiea muft be, that he died Roll. Abr. 
before return of r^. yjj. 33^. 

They cannot plead that plaintiflf arretted Moor 406. 
principal in ftannary court, wherefore they 
could not have his body to render him; 
for they might have had a ha. cor. 

They cannot plead that plaintiff by tejia^ i Vent, 314* 
tatum ca. took defendant before return of fe- ^ J°- J^- 
condfci.Ja. and ftill hath and detains him^ 
for the recognizance was forfeited before* 

They cannot plead a render in time, if no Leon. 58. 
notice was given thereof to plaintiff, M^"^fi*«*^* 

Bail cannot plead payment of debt, tinlefs Cro. EI.23J. 
fatisfa(5lion be acknowledged of record ; for 
^ nude payment cannot avoid matter of rc- 

cordi 
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2Keb.577. cords this plea (hould alfo fpecify time and 

place where paid. 

3 Kcb, 349. Payment before return oifci, fa. ia no picas 

yet htioxtjci.fa. fucd out, it is by the bail* 
Bail pleaded pSiyment by the principal be- 

% Ul. Abf . (ott/ci. fa. viz. on the fame day j but afttf 

45 <• the ca. is fued out^ this is no plea» nor faves 

the recognizance. 

a Lev. 212. A payment and acceptance of a lefler futn 

than tht judgment, in fatisfa&ion, is no 
plea; for altho* bail may plead payment to 
plaintiff, in regard the recognizance is to 
pay the condition money, or render defend- 
ant ; yet the ball ihall not plead payment 
of a leffer fum after the money became 
due; 

1 2 Mod. 11 2. So, bail pleaded that before return of fe- 

!?*?!' IP^. cond fci. fa. defendant in original aftion 

paid the money ; to which plaintiff re- 
plied, and inftead of defendant concluding 
to the country, the iffue being tenderedi 
concluded with *' and this he is ready to 
*' verify ;** whereon the plaintiff demur- 
red. Per cur. Bail may plead payment by 
principal, but it muft be in a right man- 
ner^ which is not done in this cafe, becaufe 
the recognizance was broke before fuing 
put the firft/a./^. and therefore pleading 
payment before the return of the fecond has 
not the colour of a good pleaj whereon it 
was urged, that plaintiff could not have 
' * judgment^ 



PLE A to the SCIR»-.F ACIA5. $% 

judgment^ bec^ufe be pray^ execution for th^ 
iif^S and damages ; whereajs it fhou}d haire 
bcea for damages only j for tbc recognizance 
in this court, not being in a fum certain* K. B. 
there can be no debt create^ in the bail 
thereby. Per cur. We will rejcft for the debt 
as furpliifage, wherefore let plaintiff have 
jirdgment. After which defendant brought 
writ of error in the Exchequer chamber, but 
on motion, plaintiff had leave to take out 
execution j for no writ of error lies on/cL fa. 
in that court; 

In z/ci.fa. by an executor of plai nil ff on 4NcwAhr. 
a judgment, defendant pleaded that tcftatof ^^^^ j^ -^ 
fued execution by Jci, fa. againft the bail, 
and had judgment and execution againft 
them; it was held no plea, becaufe'not 
(hewed that the plaintiff was farisfied by thcex- 
ecution againft the bail, for otherwife, without 
fatisfaAton> he may always charge the bail* 

They cannot plead writ 6f error depend- ' ^'^^* Ab. 
ing on the principal judgment. 

If defendant obtain an injun£kion after 
bail put in, and fame is continued over fc- 
veral terms^ and then the caufc recurs, and 
there hfci.fii. againft the bail, they cannot Sce 3 Mod. 
plead this as delay, for it is the aft of the 274^ 
court. 

In ^fci. fa. on recognizance againft bail^ Comb. 295, 
defendant pleaded writ of error brought by 
th^ principal s and ly the court this is no 

plea> 
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plea, for the writ of error on the fpccial 
judgment doth notaflFcft the recognizance: 
Btat by Holt Ch, J. I have known an attach- 
ihent againft a to w^ri- clerk f6r proceeding 
iri an inferior court after a writ of error 
iicre, but T never took it to* be right. 
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6o»» H39* .. If there be fifteen days between Sefie and 

return o({econd/ci.fa. againft bail, it is fufr 
. ficicnt^ without any regard tp the number 

• of dsfy^ bet ween the tejie and return of eaclij 
znd\ca. Ja. may be taken o^t againft the 
baii, IBvitJtioup any /. fa. or return of nulla 

I RoIL Abr. Q^. fa. was brought againft bail, .court 

^ * r.efufed to fct it afide ; but by Roll, it will 

not lie ; and it feems far from being reafon- 

• able that it jfhpuld* j 

I Lev. 2t6- Though the fci. fa. is [joint, the execution 

thereon may be feveral ; yet if a moiety of 
the damages be levied on one, and the other 
naoiety cannot be made pit the other, the 
plaintiff cannot recur on the former by 
^ hew wit, ifor he niigbt h^ve levied the 
whole at firft : thus, it is clear, one bail is 
jiable; for the whole debt. 
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. And tho* the recognizance be to Ipyy on i LU. Abr, . 

the goods arid chattels, yet ej^ecutioa againft '^5* . ; 
his body is good, and this by ^ii.72?. * 
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FO R the more clear invcftigaticrti of this 
fubjcft, it may be properly divided into 
the following heads : '^^^ - * . i- 

• ■• * - 

• . 't .. . •. .. 

Sect. I. General phfervathm indd^n^* t% 
Writs of Error, Jhewing when th^^rlk^ 
or da not Hey in cafes of ^li ail. ' 

Sect. II. In what eafes in lError Bail is, 
and is not requifite. 

% E c t. III. Of 'putting in and perfelling Bail 

in Error. 
Sect. IV. How far Bail in Error ari' 

liable. ' 

Sect. V. Of furrendering plaintiff in Error 

in dif charge of the ^ AIL. 
Sect. VI, Of execution' on the affirmance of . 

judgment^ and herein of the icivc facias in 

error. 

Sect. I. General ohferuations on Writs of 
Error y ^ Jhewing when they do lie or not^ in 
cafes of Bail. ♦ ' 

A writ of error lies in the Exchequer Yelv, 157, 
chamber for error in procefs, but not for 
error in judgment. 



/* -. 
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he cannot be bailed in B. R. becaufc therein 
no record there, nor can he be bailed in Ex-' 
chequer^ for they have authority only to re-* 
vcrfe or affirm the judgment. 
Stra. iSj. * When writ of error is taken. out, allowed, 

and ferved, no execution can iflue againft 
defendant or his bail. . • 
Stra. n86; It feems, that if writ of error be allowed 

iWilf. i6. ^fter ctf . /^. fued and before the return, it 

4 Burr. 340. -^ ' 

Say. 41. prevents theflieriff's execution. And it is 
Barnes 205, agreed, a writ of error fuperfedes an execu- 
tion from its allowance or notice thereof; 
but in C B. from the delivery to the clerk 
of jthe errors, and plaintiff cannot call for re- 
turn of ca. Ja. 
Stra. 526. But the court refufcd to fet afide a judg- 

ment on Jcu fa. tho' obtained pending the^ 
error of the principal. 
4NewAbr. If A. recovers againft B. in B. R. da- 
Roll Abr. niages and cofts, and thereupoji hath judg-* 
%^^. ^ rjient againft bail after a/a. fai &?r: and after 

J9. and the bail join in a writ of error, and 
then a year and a day pafles,*— in this, cafe 
notwithftanding this writ of error, the court 
of jB. R. may grant execution, for this is a 
void writ of error ; and as if none had been, 
brought, and therefore it fhall be no con- 
tinuance of the firft judgment ; but the year 
and day being paft, plaintifF cannot have exe- 
cution without z.Jci. fa. tho' the year pafTcd 
after the writ brought, 

2 Sect. 
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Sect. IL In what cafes Bail /« E r^ o r 
isy and is not requijite. 

I. Requijite. 

No execution fliail be ftaid, on or by any 3 J^- >• «• ^* 
writ of error or Juferjedeas thereon, to be ^ by ^Car. 
filed for rcverfing any judgment in any ac- c.4. f. 4. 
tion or bill of debt, or any fingic bond for 
debt, or on any obligation with condition 
for the payment of money only, or for rent, 
or any contraft fued in any courts at Weft^ 
tninfteTy counties palatine or great fefljons in 
Walesy unlefs plaintiff in fuch writ with 
two furetics allowed by the court wherein 
judgment is given fhall firft be bound to the 
party for whom judgment given, by recog- 
nizance to be acknowledged in the fame 
court, in double the fum adjudged by faid 
judgment, to profecute writ of error with 
cfFed:, and alfo, to pay and fatisfy, if judg- 
ment- be affirmed, all debts, damages, and 
cofts, adjudged on the former judgment, and 
all cofts and damages to be awarded for de- 
laying execution. See alfo, 31 Eliz. c. 3. 

On this ftatute it hath been adjudged, that aBulft. 53. 
judgment on inftmul computajfet was not an ^^^- ^^7- 
aftion founded on fuch a contraft as came ^la, 
within the meaning of the ftatute. 

H 
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2 Burr. 74^ « 



Show. 14. 
Comb. 105. 

I NewAbr. 

212. 

I I Mod. 2. 



Garth. 121. 
3i,cv. 275. 



Sid. 183. 



2 Crom. 308. 
Wood 580. 
16 8c 170.2, 



BAIL in Error requifite. 

A bond given to a third perfon, by a 
third perfon, as a collateral fecurity for pay- 
ing to creditors 15 s. bd. in the pound, upon 
a liquidated total of his debts, is a bond with 
condition for payment of money only, and 
within this ftatute. 

So of a debt due by arbitration, judgment 
on a demurrer on a bottomree bond for 
payment of money and performance of cove- 
nants, are not within the ftatute. 3 Ja. i. c. 8* 

1 3 Car. 2 Ji.i.c.i. 'par. 9. That no execu- 
tion fhall be ftaid after verdift, and judg- 
ment, in aftions for not fetting out tithes, 
^ftions on cafe, on any promife for payment 
of money, trover, covenant, detinue and 
trefpafs. See 4 Mod. 7. Cro. Car. 59, 410. 
Uob. 127. 8 Mod. 79, 237. 

16 & 1 7 C 2. f. 8. par. 3. extends to writs 
of error on judgments after verdift in dower 
and ejeftment. 

If an executor bring a. writ of error he 
fhall find bail within, 13 Ja. i. r. 8. to an- 
fwer the principal's debcj but he fhall find 
bail to anfwer the double cofts jjpon Statute ' 
13 Car. 2. c. 1. if it be found againft him. 

Judgment againft executoraior adminiftra- 
tors de bonis proprtis, they muft put in bail 
in error; otherwife Jf it is judgment de 
bonis tejlatoris only. 

ThJI 

if' 
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, The ftatute fays> bail fhall be required on Stra. 476, 
bonds, for payment of money only, it was 
therefore contended, that plaintiff in error 
need not put in bail, the original aftion 
having been brought on a bottomree-bond; 
but the court hel4 it neceflary, fince the 
judgment had confirmed the contingency. 

But in a fimilar cafe, Holty C. J. held it 11 Mod* 260, 
unneceflTary, for the voyage, return and 
payment, are contingencies ; but it was ad- 
journed. 

On a writ of error on judgment in Ire- iNewAbr, 
land^ the record being removed into TT. B. p'^ g^ 
here, the court took bail, and fent direc- 
tions to have defendant fet at liberty there. 

It is a rule in Error, that if error be af- 3 Bulft. 63. 
figned in matter of law^ then the ufe is to 
take bail of the party ; but if it be on mat- 
ter of faff y then that no bail be taken till 
that faft be tried. 

Though plaintiff in audita querela fnall Sid. 286. 
be bailed, yet one in execution Ihall not; 
this was in a cafe of error brought by a 
convift. 

In writ of error brought to reverfe an out- 31 EI. c. 3. 
lawry, bail muft be put in before the allow- ^''^^n^- ^^2, 
ance. 

If there is ludRment in K. B. and defend- Cro. Ja. 108. 
ant is taken in execution, and after brings ^^* '71^^ 
writ of error in Exchequer chamber, and the 

H 2 record 
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record is removed, he cannot be bailed in 
K. B. bccaufe there is no record there ; not 
can he be bailed in the Exchequer chamber, 
for they have authority only to affirm or rc- 
verfe the judgment. 

Dicr 1 39. Defendant in execution brought writ of 

error, and prayed to be bailed. All the 

J Lev. 113. court held, if there be any error apparent, 

he fhall be bailed, and the parties (hall be 
bound to anfwer the debt if the judgment 
be affirmed, and not to deliver the body iit 
execution. 

5 Veil. 463. Sheriff brought debt upon bond, and 

rep. judgment was had by ml dtctty without oyer 

of the condition, and a writ of error was 
brought upon the judgment, and Zifufer* 
Jedeas taken out; it was moved to fct afidc 
the Juperjedeasy becaufe the plaintiff in 
error had not put in bail ^according to 
3 7(«. I. r. 8. On the other fide, it ivas 
faid, that the bond was /or appearance, and 
fb out of that ftatute j to which it was an- 
fwered, that it appeared upon record to be 
an obligation for payment of moneys and 
that the court muft confine themfelves to 
the record, and judge upon that only; but 
per tot cur\ it was held that they ought to 
examine into it by affidavit ; for, otherwife, 
plaintiff in error would be obliged to put 

in 



f 




^^^^^AIL in Error not rcquifitc. loi 

in bail, contrary to the intent of the ftatute, 
becaufe the declaration was only upon the 
penalty, without mention of the condition. 

2. Bail not requifiu. 

One bond reciting another, and condi- iiMod.aSi, 
tioned, that *^ if the money in the former 
bond be paid, then this to be void, other- 
wife, f5?r." plaintiff had judgment thereon, 
and defendant brought writ of error. The 
queftion Was, whether fpecial bail was to 
be put in according to 3 Ja. i. r. 8. By 
Parker^ C. J. this bond ftands only as a fe- 
curity for damages, and may be difcharged 
without one penny to plaintiff; and there is 
no difference between this bond, and a bond 
to fave harmlefs, and therefore out of the 
meaning of the aft j and PraU J. thought 
this cafe, though poTibly within the words 
of this aft, yet it is out of the meaning of 
it, which is plainly this : that where a reco- 
very does necelfarily import a debt, there 
this aft takes place ; but not where a reco- 
very may 0/ may not import a debt due ; 
and the reafbn is, that delay in the latter 
cafe is not eftecmed fo prejudicial as in the 
former : Sed adjomat. 

On writ of error on a judgment on bond^ 1 Lev, 260. 
with condition to perform covenants, or on * ^_^";- 304* 

H 3 bail- ^ 
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bail-bond, no bail rcquifitc, becaufc the 
words of the ftatute are for payment of riio- 
neyonly. 

Bail not rcquifitc on writ of error on judg- 
ment in an aftion of debt founded on a fu- 
perior judgment i this is a cafus omijfus in 
3 Ja. 1. c. 8. 

Judgment in aftion on matter of account^ 
thereby reduced to a certainty, bail is nof 
rcquifitc i fo in an award i but it may be 
generally collefted from the books, that this 
ftatute, 3 Ja. i, confines bail in error to all 
aftions which originated in debt^ and for 
certain engagements for payment of a fund 
abfolutely. 

Bail bringing writ of error on an award 
of execution on recognizance, againft them- 
felves, no bail is rcquifitc. 

Heirs, executors and adminiftrators are 
not forced to give bail on a writ of error. 

Bail is not rcquifitc upon- bringing a writ 
of error upon a judgment in an adion of 
debt, founded upon a prior judgment ; for 
the contraft is extinguifiied by the firfl: judg- 
ment. The judgment is no contraft, nor 
can be confidered in that light 5 {or judicium 
redditur in invitum-y and the aftion of debt on 
a judgment is of a fuperior nature to an ac- 
tion of debt on bond, or any of the other 
gftions fpecified in ^ Ja. i. and therefore 

not 
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not included in it, agreeable to the rdafon- 

ing in 2 Rep. 466. And that ftatutc muft ^ 

be taken literally, and not extended, fee j 

Keb. 802. this is alfo a ca/us omiffus. Hence 

though in the original aftion bail was re- 

quirable, yet it ought not to be required in 

writs of error, upon aftions of debt brought 

on fuch judgments. 

The rule, fet afide the return of the ca. 
/a. and ftayed proceedings, but not with 
cofts. N. B. This was on the decifion of the 
twelve Judges, becaufe the precedents of each 
court had been found to differ in the con- 
ftruftion of this ftatute. 

Perfons in execution for a fine to the king, Sid. 326. 
brought ha. cor. and writ of error, and af- 
figned errors, and prayed to be bailed, which 
the court refufed 5 but it was faid to be ufual 
in the Crown-Office to bail in fuch cafes. 

One in execution is not to be bailed on 2 Bdft. 262. 
bringing writ of error in parliament, becaufe ^ ^^^ ' 
it is uncertain how long the parliament may 
continue. 

The court were inclined in a fubfequent 3 Burr. 1567. 
cafe to hold, that bail is not requifite on 
bringing a writ of error returnable in parlia- 
ment, upon a judgment in B. R. in debt on 
a recognizance in error. But the queftion 
was adjourned, and never refumed : but 

}i 4 Crompon 
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Crompton queries this doctrine, and adds from 
Salk. 97. Salkeldy that on error in parliament of judg- 
ment affirmed in B. R. new bail is requifite. 
And it has been laid down in former reports^ 
Ray. 840. that new bail muft be put in on every new writ 
fl M^ **°' ^^ error. Bail in error doe^ not include coft$ 

afleffed in parliaments therefore a new re- 
cognizance in error brought there after af- 
firmance in B. R. feems neceflary. 
€tra. 527, And afterwards the court, on confideration^ 

held that there muft be frcfli bail in error 

brought in parliament after affirmance in K. B. 

Stra, 2yj. Where no bail in error is required, the 

bail applying to ftay proceedings, muft un- 
dertake for the cofts on the writ of error. 



Sect. III. Of putting in and perfeSling Bail 

in Error. 

3 Bl. Com. If plaintiff brings his writ of error after a 

^T 8 '^^^^^*^> ^^ ^^' ^^ ^^^ft C2St^ required he (hould 

i3Car.2.c.2. give fecurity for profecuting the fame; and 
16&17C. 2. tjjis^ before 3,ny /uper/edeas can iflue on the 
iLil. Abr. writ of error; and without it, execution on 
17^- the original judgment is regular. This is 

to prevent delay by frivolous appeals, and 
3H>7.C.io. for fecuring debt and cofts, which arc bc- 
g&gW.^v^ come payable by the verdid by the van- 
c. II. quifhed party, in all except a few particular 

4& 5. Ann. jjjftances under thefc ftatutes. 
'''^' Thefc 
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Thefe bail muft in like manner, as in the 19 G. j. c*.. 

firft inftance, enter into a recognizance to 7^- *• S* 
Rouble the fum of the debt and damages^ W 
pFolecute the writ of error with efFeft; anct 
if the judgment be affirmed, or writ miH 
projjedj to pay all. the debt^ damages and 
cods adjudged, and all cofts awarded for dc'- 
laying execution. 

As foon as plaintiff in error has got his Barnes 212. 
writ allowed, he fhould enter into rccognir 
zance, and get his bail put in ; althoug^i 
plaintiff in the original aftion has not yet 
proceeded to tax cofts ; elfe fpr want of thi^ 
l^e is entitled to a bab. fac. fojfejfionem. 

It is not the bufmefs of this court to ex- 
amine whether bail was put in on the fir^ 
writ, for the want of that does not hinder 
the procefs of the writ of error, but only 
makes it nofuper/edeas. 

Four days after the allowance of the writ i New Abr» 
of error is limited for plaintiff in error to put ^^^' 
in bail; of which notice muft be given, and . 
exception made in twenty days. Plaintiff 
may have a rule from the clerk of errors for 
better bail, who fliall juftify in four days, 
elfe execution may iffue on the judgment; 
and if it be in vacation, fuch juftification 
may be before a Judge. 

If bail in error be not perfefted in four Rule C. B. 
days after exception, the clerk of the^errors M^^^* ^ ^^®' 
fiiaU nonprofs the writ of error. 

The 
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% war. 244. The courts are fo ftrift in the time allowed 

• ^to put in this bail, that they never grant 

further time on any pretence, for in general 

defendant cannot fuggeft any real error 5 the 

' delay they difcountenance. 

I Salk. 98. Defendant in error has twenty days to ex^ 

cept to bail, and need not give plaintiff no- 
tice i but cannot take out execution without 
giving plaintiff a four-day rule to put in bjet- 

3 Salk. 56. ter bail \ but in all other cafes he muft giv^ 

botice. This exception muft be entered in 
the book of the clerk of errors, and then the 
\ rule taken out and ferved within twenty 

davs. 

Stra. 821. Upon error in debt on bond, the bail are 

I Wilf. 213. ^^ J3^ bound in double the penalty recovered/ 

but by the courfe of the court it Is fufficient 
if they juftify in double what is really due. 

3 Lev. 113. An infant being in execution upon a con- 
* . dition in debt, brought writ of error ; his 
father and brother became bail. It was the 
opinion of the juftices that they two only^ 
fhould enter* into the recognizance that the 
infant fhould appear; and that, if judgment 
afRrmed,they fhould pay the money: and not 
, that they fhall render the body of the infant 

again to prifon ; for that when once he is 
difcharged of the execution, he fhall never 
be in execution again at the fame fuit. 

After 






^ After judgment for nja;„.-ff. . . * '07 

f ^«rror, that no bail ^T^'' ^^ ^%«i«l p., . 

^ Lf/"?^'''^ ^'^^ ^''d that fr ^^'^ ^'^ 

'•was ordered. 

°'"'=^£<;ti.f '"■ ^- i?& rs ■ '»« ■ ""i «,. 

_ .^cognizance. ^ ^^^feturc 329. ^ 

X nc rule 

• '"**'^ ««<[;"'• "'°i-«.'rS ?s;„;!s 

" ^. becomes >. -i ^ 
^°"«, and there ^^'^ ^°^ ^' h an ; r • 

^^ error. , r * -'^' 94- 
; 2 Jo. 96. 

ajid 



i^ BAIL in EiioR litWc: 

ixtd that judgment is rcvcrfcd; it is as if 
that judgment had never been, and as if at 
dte firft the prineipal had been condemned in 
the inferior court. 

Nay 1 8. Bail are liable for damages and c6fts oil 

jf^' * ^' the firft judgment, but not for the cofts of 
Cro.Ja.636. writ of error: tho* it fecms by the latter 
^•^ words recited of 3 Ja. c. 8. ante, p. 97. that 

they are liable to " the debt, damages, 
and cofts, adjudgeti' at the former jtidg* 
ment, and alfo, to all cofts and damages to 
be awarded for delay of execution." 

iNcwAbr. . And in expUnatiojn of this ftatufe it hai 
Rol .Abr ^^^^ adjudged, that on affirmance. c^ the 
535- judgment, nQ exfcvt^ fhail go ag^inft bail 

Cro* eT ^1^' ^^ ^^^ original adiorj for the" cofts Qccafiom 
NoyiS.' Jilationis executionis ; for thq party might 

l^^' ^^^- have compelled 4cfendant; in error to put 

in bailpurfuant to 3 Ja. i. c. 8. 
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S E c T. V. Of Jurrendering Plaintiff in Er-* 
ror^ in dif charge of '&h\h. 

I New Abr. 5aiJ in error cannot furrender principal in 

Moor 853. difcharge, for the condition of the recog- 

2Croro.3io. nizancc is abfpjute fpr the profecution of 

I Lil. Abr. ^^j^ ^£ ^^j.^^^ Qj. payment of debt, 6sfc. but 

Wood 580, this is only j>^«^(f»/<? /rr(?r<. 

608. _, 

3ja. I. c. 8. But 

Cro. ja. 402. 



SultkBNOBRS in ERROk. t^ir^ 

But in another cafe the court were divided |^"^^* '9»* 

on the fame point, and gave judgment in j^^. 

favour of plaintiff^ becaufc of fome defeft in 3 Mod, 87.- 

the plea, J^"^- "9- 

Pending error bail rendred principals this sBulft. 541. 
was held good^ though he could not be 
prayed in execution, before the affirmance 
,<w difaffirmance of the judgment : and if 
principal renders himfelf before the return of 
dic/^r. /«. in error, and pending error dies, 
the bail are ^ifchargcd* 

A commititury though no judgment, muft Jo- 12<- 
be cntred pending error; but if judgment be 
affirmed, the party mtift pray to have him 
in execution. 

On affirmance of judgment againft prin- 2 Keb. 635. 
cipal, bail may render principal before any 
fci. fa. and the render here is a render be- 
low, the recognizance being removed, and 
may be done before a judge. 



Sect. VI. Of execution on the affirmance 
in error i and herein of the fcire facias, 

A writ of error was brought by the bail, Frccm. 416. 
to reverfe two judgments in Ireland ; that 
ajgainft the principal, and that againft the 
bail : the court held, firft, That the writ 
was abated in the whole. Secondly, That 
the record of the judgment againft the prin- 
cipal 



no Execution on Affirmakcc. 

cipal was not removed hj this writ, and fo^ 
it was faid, had been reiblved frntncrly in 
one Beofb*s cafe, cited by Cb. J. ; but the 
queftion was, how the defendant in writ of 
error fhould proceed to have the fruit of his 
judgment againft the bail, the record being 
removed hither, and fo they could not grant 
out execution in Ireland ? And it was pro- 
pofcd by Hale Ch. J. to take Jci. fa. into 
Middlejex, on the recognizances which are 
now here, and on return thereof to grant exc^ 
cution in Ireland. But it appearing after- 
wards, that thofe judgments were not made 
records here, by reafon they were not entred 
on the roll, they fald they would fend a cer- 
tificate to the Ch. J. in Ireland, that nothing 
fliould be removed here, and thereupon 
they might grant execution ; but upon the 
judgment againft the principal the party 
might have execution there, for the record 
was never removed. 



And now cf the Scire-Facias in Error. 

3Kcb. 396, Scire facias cznnoti^Mt t\\\ judgment be 
^^^ affirmed. 

% Mod. 130. Proceedings on fci, fa. fliould be ftaid, if 

defendant in fci. fa. will confefs judgment, 

and enter into a rule to pay the debt, or to 

deliver 



SCIRE-F A C I AS in E R ROR. ill 

ieliver up the principal, within four days 
iftcr the judgment fliall be affirmed. 

It is not neceflary that fci. fa. in error 3 Burr, lyz^^ 
[hould lie in the office before the return ; 
but in fci. fa. againft bail, it is neceffary it 
[hould lie four days; and the rules made for 
thefe writs to lie four days in the office, 
io only relate to fcire facias againft the 
bail. 

A writ of error was brought in the Ex- 5 Burr. 2819. 
chequer chamber by principal ;/a\/^^. hav- 
ing iflued againft his bail, they obtained a 
rule to ftay proceedings until fame (hould 
be returned, ^nd undertook to pay debt and 
damages in four days after affirmance : 
judgment was affirmed, and defendant 
brought writ of error in parliament; bail 
moved for further ftay of proceedings till 
that writ fhould be determined. This was 
granted, for the firft rule could only imply 
the final determination, and it would be 
abfurd to fuppofe the bail Ihould be obliged 
to pay a debt and damages, whilft they re- 
mained uncertain, or whether payable at all. 

'PLBADitiG U the fd. fa. ;« E R R o R. 

In a fci. fa. after an affirmance in error, 4Burr. 2ic6. 
the bail pleaded a payment, and ufed all 

methods 






111 Plea to SciRB Facias inErtor^r 

methods of delay^ till the intereft exceeded 
the cofts allowed on ordinary taxation ; 
the court ruled that the mafter ihould 
allow intereft from the time of affirmance. 
Ibid, 1097. And this decifion feems founded on a former 

cafe of Bodily and Belamjy where the coun&l 
thought it proper to withdraw his nwtioo, 
and advife his client to pay the intereft, 

\* This queftion has been mentioned 
here only, as it occurred in the fubjeft 
of bail's pleadings to fci. fa. the queftion 
is in itfelf very important, and there arc 
various authorities on either fide s birt 
the above decifion feems to agree in 
the modern doftrine, and the court gc^ 
nerally grant intercft under another 
name, " Damages," in conformity t<S 
that word in the ftatute 3 7^. i • and 
the quantum of thofe damages for reaiba 
of delay of execution, is the calculated 
intereft on the original debt, and da- 
» mages as taxed, from the date of the 

judgment up to the day of affirmance, 
I have a manufcript note of a fpecial 
argument on this head in trinity term, 
1782, where the above doftrine feemcd 
to lead the court; the decifion was from 
time to time adjourned, and in the 
courfc of the long va cation the plain 

tiff 



J tiff in error thought it/:moft prudent to 
r coropramife with; half the intereft^ 
which ^e paBtics^-itCGepted. 



, M^, vf^ bajil for defendant, and before 5 Rep, 76, 
judgm^nt^ plajntiflT gayc M. a general rc- 
Icafe J whew the judgment was given, plain- - 
tiff proceeded a§ ufu?4 » znd/d^fa. jjgainft 
bail J .M, pk^d the releaf^, held nqt good 
plea. ..'...,... 

. To zjci.f$^^ on recognizance in error> de^ ^ Keb. 53. 
fendant pleaded that during the life^tixne of 70* 
principal, he profecuted with effedk i plain- 
tiff replied, he did not caufe record of B. R. 
to be certified into Exchequer j defendant re- 
join'd he was ftaid by an injunction ; court 

held the recognizance not forfeited. 



'« 



# 



* Before the foregoing fubjedt were 
quite clofed, and a new fubjeft entred 
upon, it was at firfl: intended to intro- 
duce the reniedies which the la^ had 
provided for bail, in any cafes vher^ 
they were oppr^flfcd bv any hard pro- 
ceeding, and this by the old method 
of audita querela but as the, /urn- 
mary ways of motion and funomons 
have been lately adopted by the courfe 

1 of 



14 BAIL on Haixab Coni^irs;:. 

of the courts, in preference to a ^^ new 

and tedious fuit^ perhaps in the whole as 

painful as the diforder it was to correA, 

fo it becomes altogether ufelefs in this 

place to ftate what the curious reader 

may find in the abridgments under that 

article j and where he will find a di- 

verfity of doftrine to anfwer the pur-t 

pofes of thofe who come into court to 

relieve or fupport their errors of prac- 

tice^ and are happy to find fome cafes 

that will back their motion which ever 

way they wifh it to apply. 



CHAP- XII. 

Of B A I L on a writ of Habeas Corpus. 

%* As the ufeof thewritof/fo^^tfj Corpus 
in civil cafes, tends more efpecially to 
the removal of caufes from one court^to 
another, or pcrfons from one gaol to 
another, and notfo much for their per- 
fonal liberty, as in cafes of the crown> 
the recital of the a£k of ha. cor. will be 
deferred till this fubje£t is taken up in 
the fecond part of this work ; in the 
mean time, fo much as merely concerns 
the civil fide of the queftion may be 
here laid down in the following order. 

SiCT. 



SAtL on Habeas Corpus. ii^ 

S E c T. I. General ohjervations on this b'eaiL 
Sect. II. ^i&^ Bail is and is mt r<-> 

y«4^/^ ^» Habeas Corpus. 
Sbct.v ni. Of putting in the Bail^ &c* 
Sect. IV. How far they are liable. 

* . . • . A 

Sj^.CT. ,1* . Gmeral ebjervations en this 

fubjeff. 

IF defendant is in cuftody in an inferior Mich. 1654. 
court, and removes the caufe by ha. cor. * Crom. 

359. 
'he cannot be difcharged till his bail be put 

in to the writ and perfefted i but it is there- 
fore better to put in bail below, and then 
remove the caufe, and fo procure his liberty 
the fooner. 

If plaintiff has declared before ha. cor. be 2 010111^361". 
delivered, bail fhall be Ipecial only as to 
that aftion, and ftall be conrimon to the ' 
other ; . but if no declaration before ha. 
cor. delivered, then bait put in on the hdk 
cor. thall be fpecial bail to all the aftions of 
plaintiff againfl defendant of that term^ and 
plaintiff cannot declare before the writ be 
allowed : this was an aftion oh the cafe; 
and two declarations, one for^ words^ the 

other for ajfumfjit. 

■ . ■ ,f. 

The court will nor bail a prifoner who i Lil. Abr. 
appears in court ori return of the ha. cor. ^^^^ 

I 2 ^ until 



1x6 BAILonHABEAsCo|Lp7t«» 

^nu^ the fame be filed ; for before that, i% 
does not appear for what caufe'hc ftood 
cemmkted. 



Sect. II. fH^enBAih h^ and U not 9e'^\ 
requifite on the ha. cor* . 

8alk. 9!. Salkeld fays generally, that bail is requi-> 

lite in dl cafes, on a ha. m\ except execiH 
tors and adminiftrators. / 

19 0,3x70. No faufc fhall be renjovcd from any of 

the courts below by i^tf. cor. for a debt undtr 
10 /. unlefs defendant (hall enter into rc- 
cognizance with two fureties iri the court 
below, in double the fum for which a£tion 
is brought, for payment of debt and c ofts, 
in ctifh of judgment againft him. 

2 CroM. An heir, executor, or adminiftrator, altho* 

Salic. 98. ^^ ^^^ P"^ '^^ t)ail below, ihall 90t upoit re- 
I Lev. 26S. nioval put in bail above, iopay condemnation 

2 Lev. 284. ^^^^ , y^^ J^^ ^^JJ py^ Jj^ Jj^JJ al^yc tQ ap. 

pear to a new billj^ o^ original, within two 
terms, but not after. But if debt is brought 
on a judgment, fuggefting a devajf^fvit, he 
ibiaU give bail, for then the adion ^s io dcit 
aod detimt. 
d Lev. a^8. In all cafes ^f removal hut thg^ of a (^ 

vaftavity where bail be found in an inferior 
court, fpecial bail ihall be found above; 

This v^ a nil? at that time, whether the 

/urn 



Bail en JtAStAi CokPtrl. t%^ 

fum was tttore tt Itts thah what the biii 
Was ailowtd for above ; but how^ inferior ik 
Well as fupetibr; are all r^ftraitied to bail 
for i<D /• 

Wheh d caufe is rerttoved by b'a. tbt. Cto. ]%, 91. 
it fe thfc ' cburfe of t. 6. to take fifeCOgni- 
ainte of bdl bfefofe an action brought, ah'd 
Iflicy ought to take notice of the coufft df 
the court. 

And by the courfe of the court {K.B.) 4Bttrr,i995, 
bail muft be put in above. 

On the removal of a caufe from an in- Salk. 98, 
feriw ^Otllty the Court, 6h ttidtioato b< ad- J?^*" 1^ 
mitted On ci^nmon baili faid they had not 
then poW^ to examine whether the c^uib 
(^aftion was fuch as to require fpecial'bail^ 
«fid thtiugh it were under 10/. would re^ 
quire bail* 

Oil fitutit 6fba. ca. if court are doubtful 5 Mod, 21. 
flhethier to admit defendant to bail, he may ^V- «6. 
be bailed %o appear di die in dim till they aft 

determined. 

On ha. dr. dd faciendum et recipiendum, 7Mod.fj 
there ihall be bail de novo. Defendant con- 
demned a fhip for not being regiftred ih 
'^gUtftdy and plaintiff brought trover in 
Ij^ndm^ which was removed by ha. cor: 
HoU Ch« jv faid, that though it was upon a 
Ikt^ ^^. they might eiiquire into the cauft 
tf a£tionj and Jf they faw occapon, order 

1 3 ^cci4 



iiS Putting In BAIL to.tke Habeas Com»us. 

(p^i^l bail^ for othprwifcj. the. inferior cquPt 
ipight be made ufe of to opprefs ' people by 
^ayf ng great adions upon them there ; and 
here^ if defendant has afted as a judge^. and 
the ipatter was within his • cognizance- his 
fcntence, right or wrong> binds tilj it is rc- 
ycrlcd j and if it were in the Admiralty of 
France it would be fq, and the only remedy 
is, to appeal. 



Sect. III. Of putting in the Bail, 6fr. ' 

2 Crom.357. Defendant who has removed acaufcfrom 

an inferior court into J?. R. or C 5. is not of 
courfe obliged to put in fpecial bail there ; v 
but it lies with plaintiff* to compel him fi> 
to do. In order.therefore to get bail to the 
aftion, pUintifF fhould take out a rule or 
■order for a procedendo to remand the caufe, 
unlefs good bail be put in within /<^i^r da]» 
next after notice of the rule> if in term 5 if 
in vacation, fix days 5 and then ferve copy of 
I yi. Abr, this rule on defendant, or his attorney, and 
»79- unlefs bail be put in accordingly, and juf-^ 

tified, 2L procedendo may be had. 

Ibid. 358. Bail cannot be put in on ha. cor. till 

the writ be returned and filed j and then de- 
fendant on being ferved with a rule for bail, 
rmuft annex the bail-piece to writ and retum> 

i . and 



PuTTilic in BAIL to Habeas CoRPtiis. -if 9 

an3 acknowledge his bail before a judg^, of 
'which plaintiflT mufl: have notice: he has a8 
xlays to except^ afteif which time it there be Michaclmti. 
•no exception, bail-piece is filed in four days, ^' 

and the bail ftand. In'C. B. it h do days; 
and unkfa the bail-piece be then filed,^ plain- 
tiff will, on certificate* thereof," be entitled to 
'9i procedendo. '; • ^ 

- Plaintiff may ferve. defendant's attorney 
with a rule for procedendo unlcfs better bail 
be put in, in four days. If rule be in vaca- - 

tion (in K.B.) defendant*s attorney muft give 
n6tic^ within the riile, of juftification on the 
firft day of next term. In C.^B. it is wJthin 
four days at chambers, and again on the fi^It 
'"day of term. 

If fpecial bail be put in conditionally on 6Mod.24»2$, 
any ba. cor. or certiorari^ and no rule for 
better bail or exception in 20 days j then 
fame fhall be filed as good bail. But by 
'Salkefdy plaintiff has 28 days to except in Salk. 98. 
B. R. againft filing the bail offered. 

By ly Car. 1. c. i c. (Petition of right) 5 Mod. 22, 
three days after the return, are allowed to 
bail or remand prifoner ; and two days by 
ia. cor. a6t. (13 Car. h. pa.^.) that is, after 
the return i& fil^ ; for before then, there is 
nothing before the court. 

- If a caufe is removed out of the Mar^ Salk. 97, 
Jbai/ia, w other inferior court, London ex- ^ ^^ ^^^' 

1 4 ccpted, 421,485. 



1^0 ' B A I L to Habeas CoRPtxi how ftir iiftUt. 

ceptedy and bail bdow offer to be hmA, 

ubove, plaintiff caonot except to thena, but 

tfi coiTipelled to tak^ thena^ becaufe ^ lie 

mightj but did not eircept.to them below. 

Comb. I. 9ut k is otherwifein a caofe in lMi4<mi 

s^k *^** ^^ ^^ fufficiency of bail there, is at the 

1 2 Mod. 249. peril, of the clerk, and he is refponfiUr to 

plaintiff; but above it is not fo : but if ba$ 
below ^xn London) are offered above^ then 
plaintiff may except. . 
aLil. Abr^ 3# Where a prifoner is brought up on ar h4t, 

<er. for bail, in a bailable asfUon, they can** 
not be taken abfolutely without plainjdff^s 
confent; and without fuch confent^ the 
judge will only take them conditionally^ and 
defendant cannot be at liberty till they arf 
abfolutely allowed as his bail, otherwife 
plaintiffs would continually have b^d bail 
forced upon them. So if in vacation a de- 
fendant be furrendred by his bail, he cannot 
be difcharged on bail, till next term, unle^ 
plaintiff will confent to a juftification asoC 

laft term, 

... " , ' ■ ■ . . . 

Sect. IV. Hdiv far thefe "Bkit ariiidhte. 
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2Crom. 360^ Bail oii>tf. f^." are liable ibr all the otlwlr 
I Lii . Abr. acSijioiu at the. fuit of the fame plaintiff mca* 

tioned in the return $ and wherein plaintiff 
ih«Ur. dfiClare Ivi tfwo tcaros after, or tlfc 

def^idaodr 



. * 
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B A I L to Hab&ils Coitpus how far liaftle. tt t 

defendant fhallbe difcharged on common 
bail. 

If a caufc be removed, tht bail below Cro. Ji. 363* 
are certainly difcharged, for by what mode 
can they fee ftied f tfct iilferfor jurifdi&on 2 Bum. 287* 
is renounced, and cannot be refumed, un- |g^ ^^* 
te& pIrociieHda ftdukl \f^t fyt iKeglefl^ or i Roi. 64. 
lHherwifr, aftd thereby ftmarid the caufe M?or836. 
ftock durittj^tke fame tcntr in which it was ' /^* 
fcmoved; but if it be remiinded in any fub« 
Ibqiient tehofi, thfc baii: accidifchatigcd. 

If fr^iedendo be delivtercd before bail be Yelv. 120. 
given to the fupcrior ciotlrt, it fhould be a ^^®- J** *®3- 
Jigf^rjedeas as to the ba^ cmt* and the old bail 
have flood. 

When defendant is out on bailj and is Salk. 353. 
tdcen.by an extent into cuftody, the bait ^^*- ^4'* 
Ihall bring hkli. by ht^. cor. and furrender 
him to the marfhal. There was an oppo- 
fition to this furrender, but the court al« 

■ 

lowed it, becaufe the aftion was prior to the 

*xtem. 
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CHAP. XIII. 

. • . ■ . . , 

Of Bankruptcy of the Principal. 

%* For the more clear reference, all the 
cafes of the defendant's bankruptcy 
have been referred to this place, though 
-< perhaps they might have been more 
regular in another. This chapter will 
fhew how the bankruptcy of the princi- 
pal may affeft the bail, in their feveral 
powers of furrender, or difcharge, &c* 
And firft, 

Sbct. I. fTbat relates to the principal merely. 
Sect. II. WTja^ relates to bis Bail 

Sect. I. What relates to the principal merely. 

DEFENDANT being arrcfted give$ 
bail to the (herifF, the writ becomes 
returnable, and defendant a bankrupt. He 
muft neverthelefs put in bail above j for the 
bankruptcy does not exonerate the iheriff', 
who is liable on the face of the return. But 
if plaintiff comes in and proves his debt un- 
der a commiflioA, the bail are difcharged; 

for thereby he waives his advantageous 
option. 

Bankrupt 



BaKKRUPTCV of pRIKrClPAli ^2^ 

• 

Bankrupt producing his certificate, allowed > Crom. 36. 
and confirmed, ^ fhall be difch^rged on com* *"^^* 
inon bail. And the court will ftay the proi * Crom. 81. 

I* 1 I M 1 J Barnes loc* 

cccdings on the bail-bond. • ^ 

After allowance of the certificate, bank- 5G. 2.c.3o» 
rupt fliall attend at aj. 6d. per day, on the " ^ * 
afiignees to fettle any of his accounts 1 and 
if he refufes j[o to do, on d,ue notice^ on oath • 
by them made thereof to the commiflioners, 
they may commit hini to ch/e gaol by war- 
rant till he conform. Bail i^ certainly hot 
gran table here, by the word clo/e. 

And if he be taken in execution, or dc- C13* 
tained in prifon for debt owing before hi* 
bankruptcy, on any judgment obtained be- 
fore the certificate allowed, he Ihall be dif- 
charged without bail. And if he pay ij j. f. 7. 
in the pound, he (hall be difcharged from all 
debts due at the time he became defendant, 
and, if arrefted, be difcharged on common 
bail. 

After a creditor has proved a debt, he Dav. 434. 

2 P. w 
may waive all future benefit of the com- Mich. 172-. 

miflion, and hold bankrupt to bail for his aVcn. 696. 

debt, as if no commifiion had .ifTued. 

If the eftaf e of a bankrupt make dividend ^ ^^^* ^"^^ 

luf^cient to entitle him to an allowance of 

aco/. he Ihall be difcharged on common 

bail J his certificate is not noticed. But fee 

> .... 

SG.u ' 

■ ■"■■-. Plaintiff 



Plaintiff* fued upon a leafe for two yttrs 
reoty in arrear fince 1733^ when defendant 
became bankrupt ; defendaqt moved ^ 
common appearance, on producing his cer- 
tificate confirmed ; neither the pofleMon or 
legal intereft being then in defendant, a 
common appearance was ordered. 
^1 New Abr* bankrupt was committed " until he con^ 
Carth. 152. ^^^'^ himfelf to our authority, and be thenc^ 
fcdk. 348. delivered bjr due courfe of law;^* on feturA 

SJlK^si"' ^ ^ *^- ^^- ^^ "^^ difchargcd, for the Ibl- 
% Stra. 1005. tute only enipowers the commifiioiiers to 
5 Mod. 308, commit him, tiU> fubmlt himfelf to be by 

thtm examined. 

Ss c T« IL What ntates to tbe B ai l. 

Plaintiff in an a^ion againil^ the bank^ 

ftipt proving his debt under the com- 

miflion, cle^ly exempts the bail thereby i 

but they fhbuld take out a lummons for an 

Exoneretur. 

f Crom. 7jf. The bail may feize their principal, a bank* 

^ rupt, while under examination, or going ta 

itourtof jtiWce. 

1 Crom. 39. Defendant had undertaken to indemnify 

z^vl 867', T'l^^^^ff fron^ bdtbming bail for hini, and 

II 60. then became bankrupt; and being arrcfted 

*^' ^' ^'^^' by plAiniiff, whofe recognizance of bail had 

been forfeited fincc the bankruptcy^ and 
% againffc 
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againft whom procefs had iflued fo {^ as > 

Jci. fa. he mpved to be difcharged on. l^ -' 

cpinmpn appearance, urging that he h^ 
delivered up all his effefts, and that plaintiff 
ought to come in as a creditor. The court 
held that though by 7 G. i. f. 31. d(?bts 7G. 1.C31. 
fram bankrupts fecured by promiflbry notes^ 
tbd payable at a future day, may be proved^ 
and dividands received, deduding a rebate 
of in ter^ft and idifcou nt \ aild by 1 7 (?• 2 . ^. 3 1 i 
oWigees in bottomree arid- r^^»^i^/r<f,'andf 
t^tt Ajp^re4 iri policies, are provided fori 
jNit this cafe, ivfeerein caufeof aftion did ti6i 
accrue till after the banknip^cy,' artliWhfcrt 
the money was to^become due upoha ccfnfl 
tingency, is not within the ftatutts concern* 
Uig bankrupts, and therefore plaintiff cotild ' ' 
IKft be relieved undei* the eommiflion, and 
defendant was hdd to bj^il. 

- A defendant might have pleaded bank- i Crom. 49* 
ruptcy in the firft adion, byt did not, an4 ^^** 4^77- 
there was a verdift an(J judgoneht againft ■ 
himi and an aftion was brought upon th? 
judgment againft him, and he ipoved to, be 
'difcharged on common bail, ; becaufe thp 
bond, which was the foundation of the de- 
inand, was prior to the bankruptcy. But th^ 
court faid, we can look no further than the 
judgment, and therefore he mtift put In bail. 

Sureties^ 
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Com. Dig. Sureties, or bail, whc^n rfiey have' been* 

Cro!ja. 127. ^x^^> ^"^ have paid the debt, may prove 
pi. 17. that fum under a cortimiflion' againfe tht 

^^^- '35- bankrupt. . - * 

Ca-xjo, 141. 262. " 
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1 Atk. 83. The bankrupt's difchargc, and the allov^ 

ancf of his certificate, will not preclude his 
Cre^itor^ from; proceeding, againft his fu^^, 
tijcs, if obtained fubfequent to the ^ion on 

I Burr* 245. fhc bail-bond : But if it is obtained before 

^^ • the bail arc fixed, they ftiall be difchargedi 

elfe they remain liable, if aftei^wrards ; for the 
fertiQcs^jte difcharged the origin;^ debt,, but 
not ^he .bailrbond 5 thijs is a new- and idiftinf); 
xraufe of adion. j 

5G.2, c. 30. ,. If a perfon, having been duly fummbned 
^* j^y ^^^ commiig9ners fo appear before them 
to be examined .touching the bankrupt*!^ 
cffefts, refufes to anfwer.alL. lawful verbal 
queftions, and refufe to fign his anfwers in 
writing, fhall be .committed, by th^ com-^- 
miflioners without bail, till he JhoU jfubmit 
thereto. 

^tra. Ho. So if a bankrupt be committed for the 

fame caufe, it is without bail or mainprize^ 

But in Nathan'^ cafe, Uolt C. J^^held, that thj^ 

bankrupt ought to have a copy of the inters 

rogatories, and fhould have time allowed him 

to confidcr his anfwers. 

CHAP. 
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CHAP. XIV. 

... ..'J' " ' • ■-■ 

Of bail in Cases of OuTLAwkr. 

WHEN defendant has fufFcrcd proc^icd-. 
ings to go on againfl him^ fo far as to 
the fuing out an exigent ^ and even to that 
writ ni^kes default of appearing at the re- ' 
turn, he is adjudged Outlaw. And then it is, * M^ Alir. 
as in many other Cafes, that he fets about his "* ^^ 
duty, when it is too late to perform itj and 
Is urgent to recover hirpfelf out of fo abjeft 
a ftate, as that of becoming an outcafl in his 
own country, which he had never been care- 
ful, or taken any meafures to prevent. But 
fuch is the equity and benevolence of the 
Britijh code, that it profeffes to afford relief 
in every cafe of diftrefs i and therefore in- 
clining, as it were, to recal a penitent to his 
original condition, even after fo great con- 
tempt as the refufing attention to tvttj rule 
of legal proceeding, ftill allows him to be 
reinftated, and for that purpofe has chalked 
out a mode which may be readily adopted ; 
and this is called a reverjal of the judgment of 
outlawry. In what cafes the Bail are con- 
cerned in this proceeding, will appear by 
"the enfuing extracts. 

The 
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ji EL c. J. The conftruftion which has been put up- 

^•3- o ^^ ^^'^ ftatutc, by a modem -gble pra£U* 

^^' ^ ' tioner, is, that it requires bail to be put in 

hefof^. the allowance of the writ of error^ 

only where the error i^ for want of procla* 

motions. But for any other cau(i^ than foe 

w^iit of proclarpations, it is fufficielnt if b^l 

is put in before the revcrfal of the outlawry 

by the writ of error, if the original caufe or 

Ld,R^y.6o5. aftlbn required h^% And Lord R^moiid^ 

i*fty§,'Bail may be' put in anytime before rc-{ 

Stra. ^51. verial. But, clfewhere, on a writ of error ti?' 

rcverfe an outlawry^ no bail till the reverfal* 
4 & 5 W. ^ For the more eafy and Ipeedy reverfing of 
M c. i8, outlawries in the court qf JT/JJ. it is eriaftedi* 

'* that no perfon or pcrfons whatfocver, w^Q 
ihall be outlawed in the faid court for any 
caufe, matter, or thing whatfoever, treafon 
arpd felony only excepted, fhall be compelled 
to come in perfon into, or appear in perfon in 
the faid court to reverie fuch outlawry, but 
may appear by attorney and reverfe the fame,^ 
except when fpecial bail fliall be ordered by* 
the faid court," 

This a6t is perhaps confined to civil ac*^ 
tions, and does not at all extend to criminaP 
mifdemeanors 5 but nothing is clearer thaa 
that cafes, after convWion, are not within it. 
This conftruftion arofe on Mr. IVilkes's cafe, 
againft whom there were two motions; to 

commit 
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ccMnmit h^m, and^ to bail him ; both which 
1^1 to the ground : The length and insport- 
ancig of which, and the quantity of matter, 
not fo immediate to the prefent purpofe^ 
obliges a reference to the report itfelf. 

|f a perlbn conviAed be t^en on a capias pro 4 Boir. 2517. 
^e^ he is liable to be committed, unlefs the 
proiecutor confents to his being bailed i 
this is a common courie of . proceeding $ 
though Lord Man^ld did hot remember 
any cafe where fuch perfon was bailed with* 
put confent. So^ a perfon convidted of a 
mifdenoeanor is not widlin the aboye ftatut^ 
{or his is not a bailable cafe. 

The a^ relates to cafes where no fpecial 
bail is required ; and to cafes where fpeqial 
bail is required i and the fheriff is direded 
what to do in either cafe. Where it is bail* 

(iblf, defendant is to be difcharged on the 
fecurity bond. 

But even in civil aAions he could not b<: 
bailied where he was not bailable ;. he is only 

to be put in the fame condition, as if he had 

• • • . . • 

not been outlawed at all. If the outlawry was 
Ifter judgment in debt, or any other civil ac- . 
\jpfi^ and the defendtot was not bailable be* 
fore ^e outlawry, the a£t did not make fuch # 
(kfendant bailable, who was^ not fo before 
tb^ »^lawry. I am clear that this cafe is 
not within the a^.** 

K Mr. 
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/ \ Mr. J. Tates(z\Ay int. al. That a conVid.r 
von in a criminal cafe cannot. be within the 
aft. The fheritf is direAed ^^ to takc.fecu-; 
rity of the per fon outlawed, in the peixalt>^ 
of double the'fum for which fpecial bail i^ 
required." But the fherifF cannot take bail 
of a perfori after he is convicted of a crime.- 

The fheriff cannot forni his own idea of the 

. • . ... 

jpiFence, or fettle a fum, wherein he fliould 

take bail. Nor can he require bail in double 

^he^i?^, or zx\y thing more than what the 

fioe^ihall be. fixed at, which is. uncertain and 

ftiture. The concluding" words of the fpcu- 

rity bond — " and to do and. perform fucK 

things as Ihall be required by the faid court'* 

'^rnean, putting in bail to a. new ^ftion, 

/pleading, (^c. and.it fhould beconfidercd 

how the law flood in civil cafes before th\% 

Scci3Car.2. afti^and that no bail could then betaken 

ft. 2. c. 2. f.4. ^Qj^ a ^af.. utlagatum. . " •' [ ' 

\ if defendant is taken oh a ca. pro finel or 
i(prq redemptione) it is an execution, and no 
iherifF can' take bail of him. It is a favour 
if the court does it. 

'".The other judges,' Jfton 2LndfFilles, coil- 
curred in the fame opinion. The court wte 
then moved for bail on thcf foot of the court's 
difcretion. This was denied, becaufe there 
'was no ebnfent of the profccutor, and de- 
fendant flood committed. ■ -■ ^■■ 
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He was outlawed in two actions, one' i Wilf. 3. 

was for 10/. the other for '46 J. and upon l^^^^^^^' 

reycrfing the outlawry, the, court tookifpecial 

bail for the firft, and an appearance for the 

other ; the recognizance was taken purfuant 

to 31 El. C. 2* 
It feems a general rule to take bail on re- 2 Lil. Abr. 

vc5rfal of ah outlawry i and if /a man be ar- 
retted on a ca. utlagatum (treafon and felony 
excepted) fherifF may. take the attorney's un- 
dertaking, to appear for defendant, and reverie 
the out][aVry j and t|ien he may difcharge de- 
fendant,^ but this is when fpecial bail is - 
not required i and where fpecial bail is re- 
quired, the IherifF may take fecurity by bond 
with one or more fufficiertt fureties, in the 
J>enalty "of double the fumfor which fpecial 
bail, is required, and no more,— for* his 
appearance by attorney in" ioun at the re- \ -. '- 
"turn of the Writ, ain3 for performing fuch 
things' as ftiall be required- by the court: 
jarid 'after fu eh bond taken, then to difchargc 
defendant 5 \and if he rehiaiTi's in cuftody - v 
for 'want thereof, he fhall be discharged 

whenever after he can find the Oieriff fuffir 
cicnt fecurity. 

In a cife ferigihally requiring fpecial baJl^ 3 Burr.1920. 
defendant cannot come in and appear without Y ^^' ^" ^' 
putting in fpecial bail to reverfe the outlawry ; 4 & 5 W. fc 
•for it -would be unreafonable that defend- M.c.iS.f.^,. 
Ifnt'fliputd giinan advantage- by ftanding 
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out till procefg of outlawry: he certainly 
ought not to be in a better cafe tticn, 
than if he ^ad appeared at iirft; aiid 
the court direfted, thit the jilacer fiibuicl 
not iffuc zjufirj^eas *till defehdaht hadpiit 
in fpecial bail^ and a week was granted toi 
that purpofe. 

ilnll. i«ft. If the party upon. a cap. uil^. pleJtd «^ 

vomer^ or allcdge crrori fefr. he may fee bail* 
ed> although perfons outlaw are by ftatiitc 

jE^.i.c.ic, forbidden to be bailed^ 

Br. «// ^ ^^^ taken by cap. utlag. in felony, by 

jj. 42. the name of ^. S. gent, lie pleicied that ho 

was yeoman^ and therefore hot the perfbii 
outlawed ; and' becaufe it was in appeal, 
fci. fa. was awarded againfl: the appellant, 
if he could fa> any thing againU this plea, 
and defendant was let to bail, 

3 Burr. 1482, An attachment was moved for againft tfcc 

iheriflT, for difchargin^ a defendant on his ^- 
torney's undertaking to appear and reverie 
the outlawry without taking Jtcurity by bono 

4 & 5 w. & in double the funp for which bail is re<^uired 
Mt c, 18X5, by the ftatute, which direfts this in all caieft 

where fpecial bail is required by the. court. 

The writ was not marked for bail, though 
the etcigent was, and there wa$ an affidavit 
filed, but the caufe of a£fcion was expreflbd 
in the writ, and it thereby appeared that 
plaintiff was intitled to bail on the original 
procefs. A a^. utlag. is, not like an arrefl", 
or me/ne pfoccfi i nor is the bond required by 
a the 
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the above ftatutc like the alternative bond 
on mefne ^Tocefsy to pay tl)e money or fur- 
render the principal -, but a bond with pnc 
or more fufficient fur^ties ** for the appear- 
Jinceby attori^ey at tl^e return of the writ* 
and to do and perform fuch things ^s 
(hall be required by the court.** As the ^ 
caufe of aftion was exprefled in the fpecial 
writ original^ ^n^d as <th|i^re was an affidavit 
of the debt, and the exigent marked^ it was 
tbe flieriff^s jdwtjr to hivit made furtluer in^- 
quiry into the quantum of the debts before 
he difchai^ed defendant; the fteriff may 
take defendant agatn^ but plaintiff cannot 
fuc out a frdfa writ of eap. itHag. after he has 
been {aken on the foiWer. 

^he court were then clear it was not a 
cafe within the tiGeo. L and it was held^ i2G.i.c.a9. 
the defendant could not reverie the out- 
lawry, unlefs fuch bail be put in as the law 
requir^Sj and b^ ijCar.a. no flieriff can k3Car.2. 
difeharge any perfon taken on a ca. utlag. f*!]^*'^' *' 
^ without \zieiv\Ju^erfedeas fifft had and tQ* 
ceired for the fame/' "^j^M^^ ^^^d the 
AerijfF had,«9rd imi^ropfiH advifed hi$ 
attorney to ^ put in^i v '^^^^ ^hat puirpofe^ 
t^l»*ged mt ruki but '^smt mean time^ 
tiie fheriff undertook to pay the debt and ^ 



Special 4)all oh ^tliis writ/is put in with 2C2t)m. 65. 

die detk of the errors, who makes out a 
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• " • 

fuperfedeas ,for his difcharge of perfon and 

effects feized if taken^ and if not taken^ then 

for fhcrifF to forbear. 

Ibid. 69. Bail upon rcyerfal of outlawry, cannot 

Barnes 86. render principal in difcharge of themfelvcs, 

for they are abfolujely bound to pay con- 
demnation money. 



C H A P. XV. 

Of the Sureties or Pledges in Replevin; 

. %* The nature of this obligation has al* 

ready been . explained in the introduc- 

; tion. It Doay be well to add here, that 

as pledges are no o^her than a fpecies 

of furcty or bail, they fecmed to claim 

fome notice at the clofc of this firft 

. . part. And it mufl be the duty of 

the compiler, to fliew what the real 

law is, on this kind of obligation^ 

. without flopping to take notice of the 

, ; extreme careleflhefs ufual ia iheriff*'* 

. offices, as to the reiponfibility of thcfc 

pledgesj». except where the matter iii 

dilpute, or good$ replevied, are of im^. 

,. portance and great value, 'whereby itj 

I has caufed the general proceedings aftec 

the judgment on the avowry, ta be. 

clouded in . aa alrnqft impenetrable 

• •■.-■ ' ■ 

darkne&r 
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; darkpefs, ^ frgm ,difufe; , it not being 
worth while to purfue, at. a large' ex- 

. .pence, pledges who are unable to an- 
fwer the lum recovered, and whcrebV 
the hoiiielt: Jiandlojrd is defri^udcd of his 
juft-rent, and is fubjcd to the feoffs* of 

low and illiberal teriahts., * ^ 'i 

« 

I'his fubje6t niay- be flidrtly divided ihto 

Sec t. L* 0/ /tf^/»g[ /i^r pledges ^ Spc; 

' • ^. . 

Sect. II. How far they an liable. 

6 E 6 1 ^ • t. ■ 0/ /^^/>|: the pledges J &Ci 

^ iH E HI F F S or bailiffs fhall not only rcr Weft. a. 
ceive of plaintiff*, pledges for the purfqing * ^* 
t>f the fuit,, before they rtiake deliverance 
of the diftrefsi but alfo, for the return of the 
btafts, if, a . risturn be 'a\yardjed : and if any 
ttk^ pjed^sotherwife, he ,fhall anfwer for 
|he| pric^ of the beafts^^ . and the lord that 
diilrains ftiall have his recovery by writ, that 
rJjic .|hail;rcftorc to him.;fQ ?nany beafts or 
cat(le ; and if the .^ailitf.bp: npt able to re; 
ftore, his fuppriofrlhall reftore them. 

Upon application thcrefpre, either to the B. Com* j. 
Ihcrjff or his deputy, feCurlty i|' to be gfyen W* 
m purfuance of the^ abov^ ftatute, that tfiei .c;:. ^ : 
party replevying ;^wnrVj)urfuc his 'iftliiK 
againifc the diftraihori for \yhich purpofc 
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he puts in pledges to profetute^ (in like 
manner as in writs of error^ fuits which in 
this particular much refemUe replevins) 
and if the right be determined againil him» 
that he will return the diftrefs i for which 
purpofe he is alio bound to find pledges de 
retome babendo. 

Rr&des theie pledges, the fufliciencf id 
whom is plainly difcretionarjr in the fherifi^ 
as he is made K^le for their defeA^ it is 
1 1 G. 2. dfewheie enaded^ . that fheriffs and o(hers» 
** '*^' having authority to grant replevins, fhali 
take in their own names from plaintiff {/\ e. 
the tenant) and two fureties, a bond in 
double the value of the goods difttatned; fudi 
value to be aicertained on oath, conditioned 
to profecuce the fuit with effect, and without 
<]elay, and to return the goods, if a return 
ihall be awarded, before any deliverafioe lie 
made of the diftrefs i and the fteriff maf 
aflign fuch bond to the avowant, who VMJ 
fue thereon in his own name. 

Amongft the adjudications which have 
been founded oh the above ftatutes, iomt 
^ of the principal are the folio wihg : 

^NewAbr. The flieriff did not return ahy ^ledgesi^ 
U>^' . and after iflue was joined, and found, i( 

was moved that they might be put in I^ 
the court's order after the verdift, and. mk 
court held that they njightj notWithftand- 
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• • • . . ... 

ing the faid ftiatut* of tTfJi^iij/ler i, as h^fon 
tdiat ftacute the court mJ^ht take pledg^ 
on the oipii&Q^ of the ifherijF; $in4 a 
dxvtr&tj was made between the pled^ 
for profecutiqg which were at jpomtiKM^ Uw^ 
an4 thpfe pro retor%. babend. giv^n by. th|s 
{Uttite; and thp cqurt held^ th^t diough 
upon the defaplt of the fheriff, he was fut>« 
Jeft to tl^e af^on of fhe partyi^ yet th^ tak^ 
ing of pledges by th? court i^id jiofniake 
tU^ jud^ent erroaeovs ; and mery, wotM 
it ppt clj^ar fherifffrqm all danger from thdi: 
tnfyfilci^ncy ? 

But it feems clear, that if the Iherfff i6TWiAhrf 
Jakes pone, or infufficiept pledges, plaiptifF ^^* 
js entitled |:o his a^Hgn, and a^fo to ^ fcf. 
f^. againfl: the pledges on the judgment: 
but if plaintiff fiics the Iheriff in debt on 
the judgment, it is unnecefia/y tp fue out 
9>Jci. fa. ^ainft pledges firft, for the Jci. fa. 
' k pnly tp certify the fiifficiency of the 
pledges, who are already known to be in- 
fufiiclent by the declaration and verdi6t. 

An ^£):ipn on the cafe againfl: a mayor for 2 Lil. Abn 
delivering catde, on a replevin without q^" q^^ 
finding pledges to make a return, if a re- 446. 
turn adjudged according to Wefim. a,; he 
liaving t^ken a fum of money inftead of 
][4^|;es i ^d it was adjudged agninft him, 
and the court faid. If he had taken buft 
one t^ledge, and he had bten fuSdient^ it 
bad been weH enough, but it is ii^ his periyi^ 
if the pledges are infuSicient. U^ 



i^ ;«feriot court, w ... r„\tc6tn- 

'?''^? in fS> *»«=. "t a frio-B" ^' 

?S5t'.tp- fochbond««^« ai„ bj Ae 

rffcaf«/*& *' '>'rd;d *« « 

'"""" mlriff but doth not I ^^,„, 
U(s the Ihet*' ^j„agtd i on ^. 

tke """r altve f«i that no ^tu 
, -"^tO^H., let «"^^ ,^, eond.t.o. 

t • 
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It hath beer^ adjudged, tjtiz^ ^ \^0if4 QOJar, 4 Ncwr. Ahr* 
ditioned %3h;^ ft^^ th^i;^gRiz^ce^q{; ^ ^^g^ 
the pledges, h^d. been void i 4)^hQugh faid zLutw. 68fi. 
to h6 of -ancierit vfe, . and^^pp^rently within. 
the ftatute of Marllfriilg^y^ which requires. 

becaufe . ; ■> ^ 

.. . — -r-- — , — -, ... making 

replevin "by plainf^ which he* could not hayc ' 

dbtte before 'tlie Tame ftatute. ' 

II .■ . ' 

S^ctAh'-Hdm fartbe/ir Phage's dre^tdhl^^ "^ 

^ In an adtion on the replevin bond, com- Silfc. ^. 

' u -1 A,' lir n: ' ^ Carth-519^ 

mon bail fhaU fufficc; . , H^lj^ ,5[^;\ 

/ , . r i2Mod.320» 

/.If the fheriffi return infufficient pledges,* aLU. Abr. 
dicy are no plcdgiels within the ftatute, and 454- 
the fhcrifF fhall bief chargeable^ as if he had tyS^ 
not taken any. 

If he returns the pledges lipon the writ, Ibii 
if plaintiff* be nonfuit, and upon the writ of 
tmim.hahend. he returns tfi;m/? elongatUy the 
party may have a return of the beafts of the 
pledges. But if the deliverance be merely 
by plaint, becaufe the pledges do not ap- 
pear to the court, he can have no fuch writ. 
And if hq ^;ctiyfns mkil on the writ foir a return 
of the Seails of the pledges, then the party 
may have a fci. fa. againft the fheriff, quod 
reddat ei tot averia. 

The party may have Jci. fa. againft the 4 ^^^w Abr. 
pledges, where the fuit is in any court of re- ^7'^* 

cord. 
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cord, though in a county court, t^c. ^fci.fif^ 

will not lie againft them, bec^ufe theie arje 

not courts of record; yet there thp party 

may have a precept in the nature of ^/cf/fa. 

againft the pledges. 

sLiLAbr. A replevin was brought hj a plaint ij^ 

^n 2A4. ^^^o^B and defendant founcj plpdges XQ 

4 New Abr. make a return, if a return fhou)d be ^djudgr 

' sh ^^ ' afterwards, and before any judgment, the 

record of the plaint and pledge; fff% 



1«5- 
iSi^ *• ?• moved by certiorari into K. B. and upon a 

3 ^» .5 • y^iurn awarded and an tlongata returned, a 

Jci. fa. iffued againft the pledges; they ap- 
peared and demurred thereto. It was in- 
fifted that the benefit of the {^edgc^ was loft, 
and they tare difchargied upon the removal 
by eertiorarip which is no Qriginal ; ^t if it 
had been by recordari, there it is faid, .& gd 
iumkmdieiff pr^ga^ fi^tihs, ^f. mi^htr- 
wards, on great confiderajtion, it was adjudgfd 
that the pledge^ are JOiQt dikkur^M Scf 
ff^efi. 2. f.%. % Sid. 2is^ 
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CHAP. I. 

In what Cases BAIL is, and 

IS NOT GRANTED. 



%* The copious field which the above 
title opens to our view, has been tra- 
verfed with nnuch care ; however, it is 
far from the truth, tha^t all which might 
be faid on fo exteniive a fubjeffc is here 
coUedted together; the ftudent will be 
led on by the following cxtradts to fearch 
deeper, and build his refearches on this 
foundation % he will find it fatisfaftory^ 
that the road to greater acquirement is 
made plain before him % and by follow- 
ing the track, . he will anfwer the end 
of the prefent work : the order naturally 
divides this chapter into two parts : 

1 . Where hail is granted. 

2 . Where it is not granted. 

L 3 Each 
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Each of thefe require very minute dif- 
cgflion* and therefore further recourfe 
muft be had to method, in order to il- 
lucidate the fame. 

Sect. I. In what Cafes Bail is granted. 

%* As it would be a confufion to arrange 
under different feftions, what perfons 
are bailable, and what offences are 
under the fame predicament ^ and as 
the books often mention the perfon in- 
ftead of the offence, et e contra^ fo it 
has been thought convenient to clafs 
them together under one title of of- 
fences bailable ; and the like as to thofc 
which are not bailable, 

THE firftand principal ftatute relative 
to bail for offences, and on which the 
fubfequent decifions have been chiefly found- 
ed, is the following : 
Weft. 1. After fetting forth what offences are not 

5 ?^'i' %' \V bailable, the ftatute enafts. That thofe after- 
c, J 3. mentioned Ihall be bailed on their off^ering 

good fecurity to the iheriff', for which he 
Ihall be anfwerable y and that without giving 
ought of their goods. Perfons indifted of 
larceny, or of light fufpicion, for petit lar- 
ceny, that amounteth not to above the value 
o{ I2d. if not guilty of fomc other larceny 

aforctimcj 
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aforetime, or guilty of receipt of felons, or 
of commandment or force, or of aid in fe- 
lony done ; or guilty of fome other trefpafs 
for which one ought not to lofe life or mem- 
ber, and a man appealed by aprbver, after 
the death of the prover if he be no common 
thief or defamed. 

Aprover is one who confeflTeth the felony, 2 Infl. 188. 
and undertakes to prqve another guilty of \ 

the fame crime, which if he does, he faves 
• his own life ; otherwife he fhall be immedi- 
ately executed. 

Provers are not bailable becaufe they are 2 Inft. 188. 
guilty by their own confcffion j but one ap- * ' ^' 
pealed by an approver, if of good fame, 
may be bailed during the approver's life. 

If a man be appealed by a prover^ &c. 2 Haw. 98. 
he may be bailed after prover's death ; fo he ^ "^"' ^^ * 
may by parity of reafon, if the approver 
waive his appeal, or be vanquiflied. 

Sheriflfs, coroners, ^c. fhall let perfons 23H.6. C.9* 
to bail, taken in perfonal aftions, or becaufe 
of any indidlment of trefpafs, upon reafon- 
ablefecurities, having fufficient in the county, 
the exceptions will be noticed in their pro- 
per place, poft. 

This ftatute feems to admit, that for man- 1&2P.&M. 

Jlaughtery and all other homicides {except mur- \v'^d 6 

der or felonies) the offender may be bailed by % Inft. 315. 

juftices of the peace. -But if in cafe of ]^^p'^^°'^* 

' L 4 man- 101. 

4lnft,i78, 
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wanjlaugbter^ though it be Je defenienda^ 
and it does fo appear to the ju(lices> yet if 
the party accufed confeflfes the faft^ or it is 
apparently known that he killed another, he 
cannot be bailed. If it is uncertain that 
he was the flayer^ and the charge is but 
man/laughter, he may be bailed ; for the a£^ 
fuppofes^ that in fome cafes manjlaugbter is 
bailable by law j fo in the cafe of felony. 
1 New Abr. So careful are our laws of the liberty of 
•^9« the fubjeft, that it is a rule in our courts 

that^ in criminal cafes^ bail is regularly to 
be allowed in fuch cafes wherein it Jeems 
doubtful whether the perfon accufed be guilty 
or not. 
Salk, 104, All mifdemeanors are bailable; bail is 

a Inft. 189. taken only where the matter /tf/» indifferent er^ 

and not when the offence is open and mani-* 
aH.H. 135. feft. And although a perfon be committed 

to be detained without bail or mainpnze, 
yet if the offence be by law bailable, he that 
hath power of bailing may bail him. 
I Bittrt 179. A barrator is bailable, as appears by the 

warrant iffued againft him; which is, that 
he be brought before a juftice of peace, 
there to anfwer the complaint, and to find 
fureties for his perfonal appearance at the 
next quarter feffions. 
Co. Bailee. 5* All acceffories before and after the fact arc 
% Inft. I90, bailable, if there arc not very ftrong pre- 

fumption* 
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funmptions of guilt. Principals^ fulpefted H.P.C. ioo« 
only of burglary and robbery^ though im- Wooddzo. 
difted, may be bailed. 

The party accufed of trefpafsy or in any Wood 620. 
offence below felony, muft be bailable, un- 
lefs oufted by ftatute, or unlefs judgment be 
given ; for if one hath been indided and H. P. C. 98. 
convifted, and had judgment, he cannot be jnft'- j-j. 
bailed. 

He that hath dangeroufy hurt another, H. P. C. 99. 
may go under bail till the party is dead, f Hawf^issl 
But for this the juftice ought to be very cau- 1 Burn, 14s. 
tious how he takes bail, till the day and ^^Haw.^c. " 
year be pad; for if the party die, and the 105. 
oflFender do not appear, fuch juftice is in 
danger of being feverely fined 5 and the fta- S^d- 1.C15. 
tute makes no diftinftion between fuch ho- 
micide as is malicious, and that which hap- 
pens by mifadventure or in felf defence ; and 
it feems agreed that juftices of peace who 
have power, at this day, to bail a man 
taken on a light Jufphion of homicide ^ cannot 
bail any fuch perfon for manQaughter, or 
even excufable homicide, if it manifeftly 
appear, that he was guilty of the faft ; let it 
be ever fo plain, that it cannot amount to 
murder. 

" Guilty of fome other trefpafs, for which 3 Ed.i.c.15. 
one ought not to lofe life or member." It ^ h?H.^mc. 
feems reafonable to qualify the generality of i Burn, 147. 

this 
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diss cxprcffion in the above ftatnte, with 
this limitaciooy that fuch accuiation ought 
to be either on a light Aifpicion, or eife 
that the offence be inconfiderable^ or that 
it be not excluded firoai bail by fooie fpecial 
aft of parliament. 

I BwB, 141* If a perfon be brought before a juftice, 
' • and it appears that no felony is committed^ 
he may difcharge him ; but if a felony 
be committed, though it appears not that 
the party accufed is guilty, yet he cannot 
difcharge him, but mufl: commit^ or bail 
him. 

f LU. Abr. Bigamy is bailable ; but in the cafc here 

^'^^* referred to, the offender had been committed 

by a juftice, and was bailed by the court on 
return of the ba. cor. 

Mirror, 74.* Thofe who are imprifoned for any fine, 

or other pecuniary penalty, or punifhment, 
arc to he bailed ; but query, if this is the 
judgment of the court, it is as an execu- 
tion, where no bail can be, unlefs it be " un- 
til fuch fine be paid." 

Co.BaiUc.c. One indicfbed or appealed of r^2p^, maybe 

44Kd. 3.C.3. bailed, yet that was no felony at common 

law till JVeJlm. 2. c. 34. Vide Lord Baltic 

4 Burr. 2179. more"%C'\^t. 

Co. Bail,c.5. One indictment for mayhem^ as cutting out 

tongues, and putting out eyes, is bailable. 

Strai 2. A perfon qualifying hiaifelf after having 

lifted, fliall be deemed as on duty, and 
difchargcd as on common bail, (for any bail- 
able oficncc.) A 
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Aprifoner remaining in cuftody, for any Stra. 5. 
offence, one year and a day, and no profecu- 
tion againft him, fliall be admitted to bail. 

Sicknefs in fome cafes will render a pri- Stra. 4. 

foner bailable, for the prefcrvation of his 10 JVIod.334; 

, . 1 Stra. 9« 

life ; but this is not allowed, where it arifes 
from his own aft. Sir W. Wyndham and 
Mr. Harvey's cafe, who ftabbed himfelf after 
commitment. And it has been granted after 
conviftion, and before judgment. 
■ There is another cafe, where the court Stra. 9J 
admitted a prifoner to bail, who was very 
ill, until he lliould be better; but he died 
in a few days after. 

Defendant was conviftcd for keeping Stra. 531; 
an unlicenfed alehoufe, and was committed 
for a month j fee fiat. After he had lain a 
fortnight, he brought certiorari^ and was 
admitted to bail, on the return % court be- 
ing of opinion, that if the conviftion was 
confirmed, they could commit him in exe- 
cution for the refidue of the time. Thus 
where a ftatute infliftsimprifonment, the court 
on certiorari may admit to bail, and after 
confirmation, imprifon for the reft of the 
time. 

In Earhery\ cafe it appears, that defend- Eaft. 9 Geo. 

ant having been indicted for writing a libel ^^^ 
againft government, for want, of appear- 
(ance was outlawed i whtfreon he moved tlie 



^ 



court 
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court for a writ o( error, which the Attorney 
General oppofcd, as not being allowed in 
the cafe of the crown, without the leave of 
the King. 

The Attorney General moved this matter 
again at another day ; when Praft, Ch. J. 
and Powysy J. feemed to think that defend- 
ant in difcretion ought net to be bailed ; but 
Eyre, J. and Fort ef cue, J. were clearly of opi- 
nion, this was a cafe within the afit of par-* 
liament for reverfal of outlawries, and there- 
fore he ought to be bailed ; and cited 2 Salk^ 
J04. that it was the refolution of all the 
judges in England, except Price and Smith, 
that the Queen could not deny a writ of 
error, but that it was grantable from right, 
and a principle of juftice, (except in trea- 
fon and felony ;) and the true reafon why a 
perfon outlawed for treafon or felony cannot 
have a writ of error, without the King's 
leave, is, becaufe it is a conviftion j and 
then the culprit has forfeited all he has, to 
the crown. 

On this the court unanimoufly thought it 

reafonable and juft, that defendant fliould 
have a writ of error ; and the attorney gene- 
ral immediately figned a warrant for a writ, 
and confented to his being bailed to appear 
accordingly. 

De 
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' De Cafiro was committed by an order of Fortcfc i9$# 

the fccretary of ftatc for being a /py, and 

having been imprifoned a ycarand an half, 

was admitted. to bail^ and no profecutioii 

being had againft him, he was difcharged j 

a ha. cor. would not lie in this cafe, for 

&e was an alien* 

. ^it* Before th^ clofe of this feftion it may 

be well to lliew wherein bail is granted 
in cafes of Appeal. 

, If any perfon charged as principal or ac- 3 H. 7, c. i,^ 
"ceffary be acquitted at the King's fuit withiii 
die year and dayj the juftices before whoirt 
'he is acquitted, (hall not fuffer him to go 
at large, but either remit him again to the 
prifon or elfe let him to bail, after th^eir 
difcretlon, till the year and day be paft. 

An appeal is an accufation of one againft Wood 627% 
another to attaint him of felony, by words 
ordained for it. This is always at the fuit 
of the fubjeft. It is the parfy*s private ac- Braa.L3. 
tion, profecuting alfo for the . crown in re- Kel. Briu 
fpeft of the felony ; and it is a lawful deck- ^' ^^* ^5- 
ration of another man's crime, being felony 
atlcaftj^ before a competent judge, by one ' 
that fets his name to the declaration, and 
undcrtalfes to prove it upon the. penalty that 

m2^Y cnfiie for the contrary. 

• ''■■. 
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%,tl. Brit.'f 6. ^^ ^^^^^ ^^ appeal brought by the plain- 
tiff, in felony J within the year and day, he 
muft find in full county, two fufficicnt 
pledges diftrainable to the Iheriflf in whofe 
bailiwick the felony was committed, that he 
will profecute bis appeal according to the 
law of the land. And if feveral be appeal- 
ed, let two pleciges to profecute be entred, 
and the appeal to be feparate againft each 
perfon. Thus flood the old law j but in 

Staun. P.C, 1Vaite*s cafe, where .feveral appeals were 

4. Co. 47. fa. brought againft the principal and acceflb- 

ries, the court refolved they fhould all 
abate but the firft. If plaintiff makes de- 
fault in appearance at the next county court, 
he may refume his appeal, on finding other 
pledges, fo as he pray it within a year and 
a day. 

Mirror, 73. Some appeals of mortal offences, although 

they are not bailable by law, neverthelefs 
they are fuffered to be bailed, .when they 
are brought into the gaol j as, — the ap- 
peals of murder, robbery, burglary, larce- 
ny, or out of prifon, where it is found that 
they are wrongfully appealed j and for fuch 
cafes was the writ de odio et atid invented. 
Thofe who are condemned to have corporal 
punifhment, are not to be bailed ; but it is 
otherwife of thofe who are imprifon.ed for a 
fine^ or any other pecuniary penalty or pu- 

;nilhment. 

Appeals 
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Appeals of murder brought by a widow, 7 Jo* ^loit 
and upon the return of the writ the ap- 
pellee appeared, and it was prayed that the 
appellant might ^be admitted to profccute 
fer attomatumy and a warrant of attorney 
under her hand and feal was produced, and 
acknowledged by her in perfon (for other- 
wife it muft have been proved) and there- 
upon Ihe was adrnitttd to profecute accord-' ' 
ingly, and the warrant was filed, and' the 
appeal arraigned at bar in French \ and the 
appellee being at the bar was arraigned by" 
the clerk of the civil pleas, and pleaded 
Not guilty,- and was bailed corpus pro cor^ 
pore, to appear the laft day of t]ie term, dc 
die in diem. 

The appellant made his appeal in perfon, Fleta, c/34* 
and gave pledges to prove his accufation s ' ^^* 
as appears by the following paflage in Fleta, 
tranflated by the ingenious Mr. Kelham in 
his Britton — *^ If the appellant be vanquilh- Kel. Brit, 
cd, he is to be committed to prifon 5 but his P- ^^^* 
pledges to profecute Ihall not be amerced, 
and becaufe he fought in maintenance of 
our peace, his punilhment ihall be miti- 
gated i but if the appellant withdraw him- 
felf, then both he and his pledges ' fhall be 
in the king's mercy, and he befidcs com- 
mitted to gaol." 

.1 lijk 
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Kelvng go. UJU was indidtcd for murder^ and found 
T>ysi.^i^g^. g"^^ ^^ manflaugbur^ the profecutor ap- 

pealed in nmrder, and the prifoner applied 
for bail. The court was much divided, and 
took time to confider. Whether one con- 
vi£ted of manflaughter could be bailed be- 
fore he had his clergy. The cafe of Dyer 
agy & 41. is. That he cannot be bailed; 
which may be admitted to be law, for tho' 
juftices of oyer and terminer and gaol deli-- 
very might not bail in fuch a cafe, yet the 
King^s Bench is not reftrained from bailing 
by St. I Py. c. 15. but hath a liberty of 
ainft. 185. bailing by the common law, if the perfon be 
»«► vfj. not attainted. And fo was it done in thii 

£ntt 355« 

court, upon the like conviftion of man« 
flaughter, upon a trial at the bar : The 
court, without calling the party to judg- 
ment, took time to advife until the next 
term, and bailed the prifoner then to ap- 
pear. Afterwards, at another day, it was 
queftioned, whether the court could call 
JJfit to know what he could fay, why judge- 
ment ihould not be given againft him, and 
if he fhould demand the benefit of his cler- 
gy, allow it to him. And after argument 
at the bar, it was adjudged, th^t " forafmuch 
as there was a record of conviftion returned 
to K. B. the court ought to proceed to judg- 
ment thereon, though there was an appeal 
returned to be commenced." For brevity's 

fake 
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lake wc muft refer to the fpecial reafons for 
this judgment given by the court. Suffice 
it to fayi that the court did arraign Lijle 
ti|>on the conviftion of manflaughter, and he 
demanded his clergy> which being allowed 
to him^ he read as a clerk^ and was burnt in 
the hand. 

It appears by this cafe, that a perfon con- 
vi&ed of manflaughter may be admitted to 
bail> although an appeal be brought and 
then depending. 

Defendant was indicted for murder, and Bulft. $5. 
the trial coming on, the profecutor al- 
ledged there had been great labouring of 
the jury, and did not proceed, but brought 
an appeal; and though the indictment did 
thereby ftill continue, yet it being the pro- 
fecutor's delay, defendant was admitted to 
biil j but Cropke J. faid. If the labouring 
the jury had not been proved, peradventurc 
he would not be bailed. 

■ In an appeal of murder ; although the ar- Stra. 403. 
gUftient was not brought on in three years, 
the court would not admit defendiant to bail 
without the appellant's confent, and for want 
ef which prifoner was remanded. 
. JEn.the cafe of BamiriJge&c another y the court Stra. 854. 
iiud, they would bail, in all cafes after acquit- ?^*l^^" ^*^* 
tal, on the indictment, unlefs the jud^e was 
dtSatisfied with the acquittals But if he be 
Qonvi&ed of murder, and be pardoned on 
. . M the 
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the report of the judge, he cannot be ad- 
mitted to bail in cafe of appeal ; for the prc- 
fumption is againft him. Thus it feems 
decided, that if he be pardoned pending the 
appeal, he cannot in this latter cafe be bail- 
ed, but muft wait the affirmance or difafiir- 
mance of the judgment. 
2 Stra, 858^. B^c in a fubfequent cafe of Pyle v. Grant \ 
HiJ. 3 G. 2. it is clear, an appellee is not iailaile, if con- 

vifted on the indiftment, although pardon- 
ed. The cafe was in an appeal of murderi 
it appeared that the defendant was convided 
on the indidment, but pardoned on the re- 
port of the judge, and after iflue joined on 
the appeal he moved to be tailed, which was 
refufed, the prefumption being againft him^ 
contrary to Bambridge's cafe. But a trial at, 
bar being ordered this term, and the appel- 
lant having taken no ftep to bring it on, but 
upon the day appointed moving to put it off 
to a further day ; the court took the appel- 
lee's own recognizance in 500/. to appear the 
laft day of the term, and ordered that no- 
thing (hould be done as previous to the day 
appointed for the trial j that, if there was a 
difcontinuance, the appellee might take ad- 
Vantage of iti and the laft day of the term 
he. was dijchargedy the appellant not appear- 
ing. 
2 Stra. 1203. A fpccial verdift on an indiftment fi» 
' murder was found at the Old-^Bailey^ and rc- 

aioved 
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Ihovcd to B. R. But before the argiirinerif, ' 
defendant obtained a pardon, which he 
pleaded on his knees, and it was allowed; 
On the part cJf the profecutidn it Wai ihfifted 
that by 3 //. 7, r. !.> Bail ought to be re- 
quired for his appeariance to anfwef" an ap- 
peal; an affidavit being produced, that thft 
brother arid heir was beyond feaj biit ex- 
pefted in time; and alfo that by 5 and 6 ff^i 
and M, c. 13. the court Ihould take fecurity 
for the good behaviour. But the court faidj KeL 25, 
that this cafe was not fuch as the aft of par- 
lianrtent nleaht, and this being to fubjeft the 
pfifoner to a fecond trial, which he was nof 
befofe, hot being indiftable till the time 
16 appeal was elapfed, till this a£b gave fuch 
a profecutiori ; it was therefore to be eon^ 
ftrued ftriftly and confined literally to an ac- 
quittal by verdift on.ari arraignment at the k<*L25, 104, 
king's fuit ; and it was material, that no in- 
ftance could be fhewri of requiring luch bail 
on pleading a pardon. On the contrary^ 
Bowen (in Mich. 8 Ann) was difcharged 
ivithout bail. Acq^^^t^^ m\i^ be underftood 
in a courfe of law, and not an interpofition 
of the crown's mercy. 

The other point as to fureties for good be- 
haviour, was declined by the court, though 
the council for the profecutibn refufed to 
waive their demand, and the prifoner's coun- 

Ma fel 
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fel had them ready ; there having been m> 
inftance fince making the a6t, and this be- 
injg merely difcretionary, and there appear- 
ing fome favourable circumftances in the 
vcrdi6t, 
Salk. 6i. If an appellee plead an excommunication in 

difability of the piaintifF, it feems they may 
' bail him till plaintiff fhall be abfolved; for 

S. P. C. yz. otherwife the appellee might live in prilbn for 
2 Haw, io6. . , ^^ ^ . r. • 

ever, without 'an opportunity of [commg to 

his triaL 

II. Cafes where Bail is net granted* 

Weft- 1. From the two principal ftatutes reladvi^ 

and /&^2^p! ^^ ^^^^ '^ criminal cafes, the following may 
. &M. c. 13. be colleftcd, as offences not bailable. . 
^ H%'cf Jufticcs cannot admit to bail — on an ac- 
129. ciifation of murder, treafon, manllaughter, 

4BI. Com. if the prifoner be clearly the flayer, and nqSt 

barely fufpefted to be fo > or if an indi.d- 
nfient be found againft him. Thofc com- 
mitted for felony, who have broken pfifon— 
perfons outlawed— fuch as have abjured the 
realm— approvers, and perfons by them ac- 
cufed — perfons taken with the mainour, or 
^ in the aft of felony— perfons charged with 

arfon r-perfons exconimunicated*, taken hf 
Yfntde excQm. capiendQ. 

Others 
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Ochcrsare of a dubious nature^ as thieves Ibid, 
openly defamed and known — pcrfons charged 
with other felonies, or manifeft or enornnous 
crimes, not being of good /j«i^— acceflbries, 
&fr. But as thefe are dijcretionary^ they will 
be mentioned under that head. 

.In refpedb to perfons outlawed^ and thofe Wood 619. 
who have abjured the realm. Dr. ff'ood thus ^J^'^' ^^7> 
explains the above ftatutes: An outlaw in H.P. C. loi, 
felony cannot be bailed, becaufe he is at- 15*5'' 

. Ualt. p. 421. 

tainted in law. For the intendment of the 
law in admitting perfons to bail is, becaufe 
it is uncertain whether the party is guilty or 
no, which cannot be faid when one is at- 
tainted. But a perfon attainted by outlawry, 
may appear perfonally and plead mijnomery or 
-alledge error, in avoidance of the outlawry, 
be it on indiftment on appeal, and the King's 
Bench may bail him. Thus one cannot be 
bailed who Ts attainted by verdift as well as 
by outlawry. Outlawed and excommunicate 
perfons feem to be put for examples only in 
the ftatute, implying, that all other perfons 
under the like circumftances are excluded. 

^aken with the mainour-^ i. e. with the 
thing ftolen, as it were in his hands, and 
here non flat indifferent er whether the party is 
guilty or no. 

Thofe who are in ward by condemnation, 3 H. 6. c, 9. 
execution, capias utlagatum, or excom, furety 

M 3 of 
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fio. Bail. 

C. 5. 

?9Air.44. 



of peace, or committed by the command of 
the juftices, and vagabonds rcfufing to fcrvp 
according to the flatuce of labourers* 

A principal in murder is not bailable! n an 
acccflkfy is. 



2 Blackerb. 55. 40 £d. 3. c. 3. 



Stra. 11)8. 



fitra. 536. 



Salk. iq6. 

I pro. 557. 
Keb. 43. 
Sid. 320. 

?^^r ?73- 



tyEd, 3. lib. 
AiT. 3. pi. 10* 
2 Blackerb. 

55- ' 

f Blackerb. 

54- 

I Haw. 29. 

f. 23. 25. 

Br. Abr. Tit. 

Mainprize. 

No. 11,56, 



A prifoncr pofitiycly charged by one per- 
fbn with a robbery was not bailed, though 
feveral affidavits of an alH^i wjcre fworn and 
read j he muft be remanded to tal^e his trial 
(See poji.) But error lies on the award tq 
remand, where the cpurt refufed to bail. 

yppn error qf a cpnvidtion for a forcible 
detainer, whjch had been removed by certio^ 
rariy on the motion for bail, grounded on 
thefe cafes in margin. It was urged, e contra^ 
that ip error to reverfe an outlawry the court 
wiU take bail, but npt to reverfe a judgment 
on an indiftment. At laft the court refufed 
bail^ the offender being in execution for a 
fine, and having committed a very notorious 
breach of the peace in the heart of the city, 
though a long vacation y^as coming on. 

If a man is outlawed of felony, and qne 
rpceive§ him, qnd entertains him after the 
outlawry, he is not bailable. 

Although homicide et infortunium^ (J. e.y 
mifadyenture, or Je defendendoy are not pro- 
perly a felony, yet the juftices of the peace 
cannot bail the party, he muft be comrnittc4 
till the next coming of the juftices of Eyn 
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or gaol delivery. It is faid, this is at the dif- 
crction of the judges. 

If a man be wounded in peril of death, 2 Blackerb. 
the party who fo wounded him, Ihall be ar- ^'^^ ^ '^ ^ 
rcfted, and not admitted to bail until perfedt c. 15. 
knowledge had, whether he who is fo hurt 3 P?*-7- ^•^• 

° , 2 Inft. 186. 

' fhall live or die. Roll Rep. 

268. pi. 43- Latch, pi. 2. Poph. 153. 

i 

Sarah Salijbury moved for bail, and that ^.f^»- 547- 
her phyfician and furgcon might vifit the 
profecutor, whom Ihe had ftabbed with a 
pen-knife, when his wound was dreffed j 
that they might teftify to the court that he 
was out of danger, in order that they might 
bail her. But per curiam^ There never 
was a motion of this nature, efpecially fo. 
early as this is j the courfe is for the friends 
of the party injured to lay his condition 
before the court, when they oppofc the 
bailing 5 if they do not this, then we 
may order fuch an attendance for our own 
fatisfaftion i but at jprefent the defendant 
has no right to demand it. 

A man committed by the privy council i And. 20^?. 

•is not bailable. So if by the King's per- J^c%"2''' 

fonal command. B. 2. C. 15, 

fedt 66. and 
feq. 16 Car. i. c- 10. pt. 8» 1 Roll. Rep. 134. 219. i Rep. 297. 

Sir Nicholas Poyne and his fon were in- 2 Blackerb. 
difted for murder, and committed to the 54- 

Marjhaljea^ without bail or mainprize. Buijf. 7. 115. 

M 4 Thef Roi- Rep. 

^ • 268. 
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The Kiffg's Bench when Sir Ed^ Cake vkh 

Ch. J. was moved to ^ail them^ ^n4 it wai| 

refufed : and Coke declared^ thar for tlve desitt\ 

of a n^an he would nqc bail smy one. 

Stra. 911. Murder is not bailable ; manflaughtcr i^ 

li^^'c 11- bailable : and although the cojoner's in- 
cites 5alk, n A tl ^ M •/• 1 

104. queft mould return manflaughter, yet if the 

depofitions to ground the motion, were 
mi^rder, the court would not admit to bail u 
and, e contra, if they amounted tp man- 
flaughtcr, and the coroner's . inqueft wa? 
murder, they would admit to bail. 
Co.BaU.c.c. ^^^ indifted of conl5)iracy, viz. " that 
Cunn. Di6i. with Others confpired falfely tp indift an"- 
' -^ ' *' other of murder or felony," by mean5 
whereof he was indifted, and afterwards 
. corivifted, fhall not be bailed j "this was the 
refolution of all the judges on the queftioa 
den^anded by Edward III. as appears by 
^y Lit. AJfiz. I. 
I Lil. Abr. One that ftands indidcd for felony or for- 

175' gcry, ought not to be bailed until he have 

pleaded to the indiftment; for the parties fliaU 
be conceived to be guilty of the crinfie until 
they plead ; and there is difference between 
criminal offences and civil aftions. 

One committed on a judgment of fremy^ 
nire is not bailable. 

Defendant fliipped goods at Brazily with- 
out payihg the cuHqnis, but promifcd to pay 

them 



27 E. 
2 Lil, 


3. C. I. 

. Abr. 


342- 


, 


Sid. ] 


'43« 
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tbjBm at Li/bony and offering to feU tibe goods' 
\n England, the Psrtuguefi ambaflador com- 
plained to the privy council j and he ftlU. 
refufing to pay theni^ they comaiittcd him ; 
andtping brought uphyba. cor. he moved 
to be bailed, but it was oppofed> becaufe it 
might caufe a breach between the two 
crowns I but the court inclined he fhquld be 
bailed, and if the niatter could, be proved 
he niight be indifted, but they prayed time 
to infpeft the return before the filing it, and 
there/ore he was rerpandcd 

Acccflbries to felonies are not to be bailed, * ?*^* \^^; 

.1 Burn* 140, 

pnlefs they be of good Feputation j and it 
feems to be fettled, that where there are 
ftrong prefumptions of guilt, fuch acceflbries 
are not bailable by flat. 3 Ed. i. c. 15. 

When the ftatute ordains that an offender Dalt.C/167, 
Aall be imprifoncd at the King's will or i Bum, 147. 
pleafure i there the prifoner cannot be bail- 
ed, till he hath redeemed his liberty by fuch 
fine or ranfom, as fhall be afleffed by the 
King's jufticcs in his courts. 

It feems that thofe who are taken upon ^ Haw. 98, 
frelh hue and cry^ are not bailable, as being 
to be accounted aptiongft thofe who are un- 
fier a violent prefumption of guilt. 

One indifted and found guilty of the Co. Bail,c,5, 
^eath of a man by mifadven$urey as by caft- Corone 354^* 

ing 
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ing a (tone ©ver a houfe, and by chance kilK 
in a man, woman, or child, is not bailable. 

Mirror, 74. Thofe who are condemned to corporal 

punifhments, are not to be bailed ; but it is 
otherwife, in cafe of fine and imprifonment. 

i2Mod.435. One charged with buggerjr, is net to be 

bailed, 

4BI. Com. If a man be acquitted on an indiftment 
3*5' of murder, or found guilty and pardoned by 

the King, ftill he ought not in ftriftnefs to 
go at large, but be imprifoned or let to bail 
till the year and day be paft, by virtue of 
3 Hen. 7. c. I. in order to be forthcoming, 
to anfwer any appeal for the fame felony, 
not having as yet been punifhed for it. 

II Gco.z. Perfoas gnilty of concealing or carrying 

• 9- •4' off fr)i-n the premifes goods diftrained, un- 
der the value of 50 /. on oath, or affirmation 
of the landlord, before any juftice of peacCj^ 
fball be adjudgd to pay double their value j 
and on negleft or refufal to pay the fame, 
it ihall be levied on their goods by diftrefs j 
and for wane thereof, the iuftice fhall com- 
mit to hard labour, without bail or main- 
prize for fix months, unlcfs the money be 

yBurn, 155. fooner paid. And the fame order iflues 

Burr. Mansf. againfl thofe who aid or affift, 
399- 

Q^ Players unlicenfed, i^c. having no fettle- 

c. 5. f. 8. ' ment where they aft, to forfeit 56/, to be 

ieyicfl by diftrefs, ^nd in default thereof^ 

to 
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^o be committed for 2^ time not exceeding 
iBx months, without bail or mainprisje. 

But this power of granting or refufing 
bail, myft be referred to the next chapter, 

C H A P. IL 

« 

Of the Power of the Magistrates 
and the Courts, to grant or rcfufe 
BAIU 

%* It was the intention to clafs ' all the 
following articles under the two plain 
heads of, cafes bailable, or not^ an4 
the reader will perceive this intention 
in the foregoing chapter; but it feemed 
more regular to divide them, and there- 
fore in addition to thofe cafes refpeft 
, ' ing the purport of this fccond chapter,- 
the /ollowing may be perufed. 

Sect. I. Of the power of tbi Justices. 

5 E c T. II. Of that of the jujiices of gaol- 
delivery. 

Sect. Ill, Of that of the court 0/ King's 
Bench. 

Sect. IV. Of that of the other courts at 
. Weftminfter, 

Sect. V, Of that of theVAKhiAUZ'^T. 

pf all thefc in their feveral orders;. 

Sect. 
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S E c T. L Of the power ^^^^ Justices. 



w 



H E N a criminal is brought before 
a magiftratc, and the evidence there 
examined is fufficient to warrant his com- 
mitment for the offence, in order to take his 
trial, the delinquent in inftrior crimes (hall 
be at liberty to find bail i or in other words, 

4 Com. 204. ^^^ ^' Blackjione fays, where bail will anfwer 

the fame intention as commitment, it ought 
to be taken j but in felonies and other of- 
fences of a capital nature, there no bail 
can be a fecurity equivalent to the aftual 
duftody of the perfon, 

1 R. 3. c- 3. The ftatute enads. That many perfons 

having been arretted and imprifoncd for fuf- 
picion of felony, fometime of malice, and 
fometime of light fufpicion, and fo kept 
without bail or mainprize, the juftices arc 
impowered at their difcretion to let fuch per- 
fons to bail or niainprize, in like form as 
though they were indifted thereof of record 
before the fame juftices at their feiTioas. But 
this ftatute, fo far as it gives power to ^ 

3Hcn,7.c.3. fingle juftice, is repealed by 3 H. 7, c. 3. 

Two juftices of the peace (i ^0.) have 
power to let to bail perfons fufpefted of 
felony, or others bailable by law, until the 
next quarter feffions or gaol delivery, and 
there (hall certify th^ fame in pain of 1 oL 

Juftices 
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Juftices of the peace cannot Ui to fcail i*iP.&Nf. 
any which arc forbidden to be bailed by 2&3P.&M. 
Weftm. I. r. 15-.; and none arretted fol* c. 10* 
manflaughter or felony, or fufpiciofi ^f man-^ 
(laughter or felony, being bailable hy law, 
fhall be let to bail by the juftices, but in 
open fcflions, or by two juftices ( i ^0.) at 
leaft being prefent at the time of fuch bail- 
ment ; which fliall be, certified in writing, 
with the examination of the prifoner taken 
before the bailment at the next general gaol 
delivery under a penalty, &c. 

Sir John Kefyng explains this ftatbte fur- Kel. Rep. i. 
ther, and fays, that all thefe recognizahces 
vand bailments (hall be^fo certified into court 
before: noon; for that they being kept longer 
out, it often happens, that felons and othei* 
offenders cfcape the profeciitor^s withefles, 
and parties being wearied out with deflays 
and attendance, befide many other gf^at 
, mifchiefs. ' 

And the faid juftices have power to bind 
all fuch by recognizance, as do declare any 
thing material to prove the offence^ to ap- 
pear at the next general gaol delivery to give 
evidence againft the party on his trial i and? 
(hall certify the fame in like nriariner. ' But 
in London or MidHeJex^ arid in other cities^ 
and towns corporate, the juftices may Idt 
prifoncrs to bail, as they might befot^thfe- 
aft $ but when they do, they muft certify as 
above. This 
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1 New Abr. This latter ftatute was occafioned by thtf 
**** juftices of the peace having abufcd the for-* 

mer ones, in bailing in the name of twOf 
where ^»^juftice only was prefent^ and for 
offences not bailable; and therefore this 
ftatute declared what offences were bailable 
or not, with the above reftri(^ons> which 
fee before* 

2 Haw. 105. And heiice it is that a jullice of the peace, 

cannot admit to bail, ualefs for an off^ence 
dire6Uy tending to a breach of the peace, 
the reftraint whereof is the chief end of his 
office ; or for an offence by ftatute put under 
the cognizance of one juftice, or for an of- 
fence indidtable at the feffions, 
3£d.i.c.i5. . Amongft the perfons bailable or not> 

Others are mentioned to be of a dubious na- 
ture, and as fuch to be at the cjifcretion of 
the juftice, viz. thieves openly defamed and 
known ; perfons charged with other felonies, 
ormanifeft or enormous offences, not be- 
ing of good fame j acceffories in felony, not 
of good fame. 
2 Haw. 99. And on this ftatute it is thus commented : 
1 Burn, 144. ^Yi2i^ thieves openly defamed or known, 

ought not to be bailed for any frefti offence, 
where there is any probable evidence againft 
them. . But this feems, in a great meafure, 
to be left to the difcretion of the perfon who 
has power to bail them i who, on confidera- 

tion 
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tion of the circumilanccs of the whole 'mat- 
ter, and the probat)ilities on both fides, 4f 
he finds it r^fonable, ftrongly to prefume 
them to be guilty, ought not to bail, but -^ ^ 
. commit them. - .. ■ : 

So likcwiic " perfons charged with mani- 2 Haw* 99* 
feft offences" in the fame ftatute, feems to 
be underftood of inferior crimes of an ehor-- 
.mous nature, under the degree of felony; 
.as, dangerous riots, exorbitant relcoufes, 
imifprifion of treafon, pfcemunirey and fuch 
•like heinous ofi^eiices; yet it feems, in a 
< great meafure, to be left to the difcretion, 
'to judge in what cafes the crime is fo fla'- 
*grant and enormous, that they ought not to 
'have the benefit* of the ftatute. 

Thus every juftice of peace has a difcre- 2 Haw. 103; 
tionary power of admitting perfons to bail, 
who have given a dangerous wound. 

The authority given to oq^ juftice of the i New Ahr* 
peace, by Edw. 1. c. 15, has already been .*"• : 
•mentioned i and although the fubfequent i&zP'.&Mw 
ftatute of Philip and Mary has prefcribed c» 13. 
ff^ejl. I. as a pattern for juftices to follow, in 
relation to bail, and it therefore follows, 
that a perfon under an adlual arreft for any 
crime, declared to be irreplevifable by that 
aft*, cannot be bailed by any juftice; yet, if 
a perfon at large be only accufed of any fuch 
crin)e on a flight fufpicion, beforq^ a juftice 

of 
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ofthepcace, itfeems, chat the juftioeaug^t 
not to commit him^ bat ought to take furcty 
from him> to appear before a proper court. 
Rol. Rep. Alfo thi$ latter ftatute, ejqKefsly mcntkm* 

H. P. C. 99. ^'^S ^^^ bailing of perfons for manflaughter, 
Dalt. c 114. aa well as for other fekmies, it ia dear^ that 
2 Inft. li±l j"fticcs of the peace may, by force thereof^ 

1 Haw. c. 63. . fafely bail any perfon imprifoned on a flight 
^* '9- fufpicioQ of a fad appearing to be no higher 

an ofience tha^ manflaughter; and much 
more, if it appear to annount to no more than 
homicide by mifadventure^ or in felf^le- 

2 Blackcrby fence $ but the juitices ought to be cautiou^j 
^^* that the offence does not amount to murderj 

alio that there are no violent prefumptions 

that the party did the fad : for if any fuch 

appear, he ought not to be bailed, although 

it amount to no more than homicide by vaifr 

adventure or felf defence. 

1 Bum, 147.- ^rn mentions it as a general rule. That 

CoBdi c°6 ^^ ^*^ ^ any perfons are judges of a crime, 

1 New Abr, fo far they have power to bail the offender.: 

1? o /-i on which ground it feeras clear that any two 

Lamb. 347. juftices (i ^uo.) may of common right bail 

perfons indifted at the fcflions ; bccaufe thqr 
may hear and dotcrmine the indidlment. 
And alfo it hath been holden, that any one 
juftice hath the like power i and this feema 
implied by i Rich. 3. c. 3. which, giving one 
juftice power of bailing for felony, " in like 

form 
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iprm ^s if jSiChperibtt Jiad been indifted 
4t die feffioM,/* cjcaiiy foppofes, tfaat if ftich 
pccioM fa^d iboen lodjiftfid at the ifefllons, 
they mighi: ba^jt been baBed by oce juftice* 
And if any fuch jufticc had fuch power be- 
fore the ftatutey fpccially relating to the 
power of jiaffii6es in glinting bail, it feems that 
they have ftill the fame power, in relation td 
pcrfonis fo indit5i:ed of any bailable offence, 
tiiidef the " degree of felony ; beCaufe thefc 
ftjitutes '-feem not to reftrain them in ahy ' 
fuch cafe, under tht degree of felony, from 
aiijf'povrtr which they might lawfully claim 
bcforfe. 

' -But it feems difficyit to maintain the * gaw. los^ 
power of one juftfeie to bail a perfon for any jj. 
crime before indiftment; unlefs by fome 
ftattrte it be limited i!o ' the cognifance of one 
jcrftice, or bd an offetice direftly tending to 
the breach of t?he peice ; the barling of per- 
ftttrt for wfiich, feems prdperly to come un- 
der their cognifaricK as confervators of the 
feace. . 

"■ And Mr. Dalton fays, if it is not in cafe Dalt.c. 12, 
©f felony, it feems that any one juftice alond 
may bail aprifoner, except iF^here it is other- 
wife ordered in particular inftances by fome 
foetJai ftatute. So afterwards 

The procelfcs, as well oi capias as of out^ ^* }9}* 
Jawry^ may be flayed by di^Juperfedeas ifluing ****^°*^4«>3v 

N . from. 
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from other juftices out of feifions^ teftifyoig' 
that the party hath come before them> and 
found fureties for his appearance to anfwer 
to the indiftment, or to pay his fine. 

Wood 622. Bail may be taken by two juftices (i ^fw«): 

h7p C*io6. (P^^^^^ ^^y ^y ^^^ only) after judgment and 
' procefs iiTued thereon^ in cafes junder felony^, 
or in cafe of trefpafs or mifdemeanor> wherein 
bail is not prohibited by a particular ftatutCi^ 
But fee 29 Eliz. c. 5. where one nuy appeal^ 
without bail on i, penal ftatute. - . 

Ha. PI. 102^ If a man be accufed on light fufpiciona. 

but there is ftrong prefumption, or the defa-^ 
mation be great, the juftices may refufe to 

2 Ii^. 290. bail him. And this Is alfo expoundedj that 

I Burn, 146- ^j^^y j^^ ^^ g^^^ f.^^^ 

sStra. 848. Juftices of peace, in England may conunit 

a perfon offending againft a law in Ireland^ 
in order to be fent ov^r. , This was in t]be 
cafe of King v. KimberUy^ cited at large 
under the head of Haieaj- C(frpuSy foft. ■ 
And there are feveral other inftances of thf^ 
practice in the books ; but as the alliance htf^ 
tween the two iflands is of a different natunr> 
at this period, query, how far this practice 
can be continued ? 
2 Blackcrb. Juftices of peace have a difcretionarjr 
Ca. i8o, power of binding to the good behaviour. 

Sec Haw* 
P.Ci «. 61. 

f.4. n.oj 
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IL Of the powef of tbejuflhes bfgaol delivery. 

Juftices of gaol-dcliveiy, not being with- ' ^^^ ^^^ 
th the reftraint of fVeftm. i . may bail perfons % Crompt. 
tonvia^d before them of hdmicide by mif- '54- 
adventui-e or felf-defence, thd better to eria- f.n'.B.246! 
bie them to purchafc their pardon* S. P. c. 15. 

It feems in their difcretion, to bail a per- H.P.c. m. 
ion convifted before them of manflaughter Prompt, 153. 
on fpecial eircumftances ; as^ if the evidenGes 
were flight againft him ; qt^ if he had pur- 
chafed his pardon* ' 

And where fuch jiifticcs have powtr to ad- 2 Haw. 106. 
mk perfons to bail j they may do it as well 
after their fefllon is over, as during the fame^ . 
' But it was adjudged that they could not Salk. 6i, 
,admit to bail perfons cpnyifted of man- 
flaughter s but that it did belong to the 
King's Bench at their difcretion* 

They may admit to bail any perfon eon vifted Crompt. 1 54. 
of felony upon evidence^ by which it appears^ * *^* ''^' 
plainly to the court that he was not guilty. 

III. Ofthefmir of the Court of lying's Behch 

in cafes e?/ Bail. 

This courti fays Mr. Bacon^ by the pleni- i New P^r. 

tude of its power, may in difcretion admit Vauah. \zn. 

perfons to bail^ though committed for crimes 6 Mod* 73. 

not bailable By thofe courts^ on confider|tion ^g^* ^'' 

Df the nature and circumftanc^es of the ciatfei; Holt 590. 

^v 2 Ray* 97J. 

liMod. i@2ii55^ 1 j6i 2 H< P. C. ii2<Ray. jgi. 

N a And 
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Kcly. 90. And although not tied down to therulo* 

Bulft/s;. prefcribed by Weftm. i. yet the court will 

2 Haw. 1 14. not bail any perTon there declared to be irrc- 
186, 189. plevifable, without fome fpecial motive td 
H.P.C. 104. induce the court to bail; as in cafes of pcr- 

3 Bulft. 1 13. ^^^s attainted for felony, or notori6ufly guHty 
5 Mod. 454. of treafon or manflaughter by tlieir own con- 

feflioh. 

jH,7.c»i6, And for any enH>r in ah outlawry, to rc- 

3 Infl. 1S8. verfe a judgment in an appeal of felony, the 

court will bail at dcfcretion. So if a man 
H.P.C, loi. ^^ convifted of felony upon evidence, by 
fiid. 316, which it plainly appears he is not guili^; 

this court, as well as the jufticcs of gaol^ 

delivery, have power to bail. , 
Kel. 90- ^y ^l^^'s cafe, namely, matiflm0ter^ the 

Kin^s Bench has power to admit the offen^ 

der to bail, although t4ie juftices of oyer and 

terminer cannot. ^ 

Ikin. 163. ^^^^ court may bail foi- treafon ; and in 

all cafes, where they cannot try the pafty, 

4 Bl. C6m, And the court, or any judge in vacation^ 
*9 may bail for treafon, murder, or any crinac 

whatfoever, if they fee goodcaufe. 

A commitment for treafon generally with- 
out exprefling the Ipecies of treafon, is good ^ 
for the procefs is the fame in one fort of 
tdMod.334« treafon as in another. The court of K. B^ 

have power to iail in high treafon, notwith-^ 
ftanding the fufpenfion of the Jwhas ccr-^ 
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fus aft. Anrf on affidavit made, that the 
prifoner was iff fuch an ill ftate of health, 
that longer confinenrient wobld bring his ' 
life in danger, bail was granted. liOrd 
Mdntgomery^s cafe. 

So likewife in BiJhof% , cafe, defendant i Stra. 9. 
was convifted of printing a feditious libel, 
and appearing to be in' a very iH ftate of 
health, was brought up, and nnoved for the 
judgment of the court, and to be admitted 
to Ifail'^ Ch. J, faid, the offence is fo great, 
^hat an adequate punifhment may endanger 
hi? life, and to leffen the judgment would 
fee, an ill precedent i therefore bail him for 
the prefenr,' and we will give judgment 
when he is better J the defendant in aoco/. 
2ind two fureties in 1000 /. each. 

It is true xhtfiat 3 Ed. K c. 15. only pre- i Buwi, 141. 
fcribes who fhall or Ihall not be let to bail 
by the fheriff ; but by i & 2 P. & M. c. 13. 
it is enafted, that no juftice or juftices of 
peace fliall let to bail or mainpri-ic, any 
perfon not replevifable by 3 Ed. \ . And this is 
explained thus, the flieriff Ihall not replevy 
them : by the common writ ^e homine reple- 
gtanao, nor without writ, that is, ex officio \ , Burn/ilc. 
but all or any of thefe may be bailed in 
the Kin^s Bench. 

If a principal or acceffory be acquitted ^ **• 7 ^-^* 
within the year and day, it is at the court's 

N ^ difcretion^ 



\ 
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4lB1* Com* 

Skm. 683. 
Sa\k* 105. 
Stra.,911. 
I Com* Dig. 

497- 

I Anders* 

198. 

Glanv. 114. 



Z3 H.6.C.28. 
^d. 298. 
158. 
RoU Rep. 

?34,i9?^ 
219. 

Con. Moor 

«39' 

F. N, B. 66. 

2jHaw. 107* 
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difcretion to remit him or let him to bailji 
ti}l thp year and day be patTed* 

The power of this fcourt to bail in all 
criminal pafesj accprding to the circum^ 
ftanc^s of the cafe, manifefts the wifdom qf 
Qur Jaw J tp 4II0W bail %Q be tajcpn com- 
monly for fuch cnormoys crimes woyl4 
greafly tend to elude the pyblick juftic:?i 
and yep there are cafes^ though they rarely 
happen^ in which it would be hard and un-. 
juft to cpnfinp a man to prifon, though ac- 
cufed fYcn of the greateft offence. The 
law has thefcfpr? provided one ppurt, an4 
pnly onpj which has a difcretion ary power 
pf bailing in any ^afe^ except only to thi; 

high juriifdiftion^andof ^ourfe to all inferior 
pnes> fuch pcrfons as are committed by 
father houfe of parliament, fo long as their 
feflion Ia(l^ ; or fqch as are committed for 
qontempts by any pf |:he King's fupcrior 
courts pf juftice* 

By 13 Car^ i. c. 16. and 16 Car. \. c. lo. 
where cprnmitmcnts by privy council do. 
not with convenient certainty exprefs the^ 
crime alledged againft the party, he oygh( 
to be bailed- 

S. P. C» 72. Cro. Car. 507. 579. 593. i Rufli, Col. 458. 

But in a fprmer very relpedable author 
fWY it {s laid down, that 'where the crime 
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U ipeckied in th0 warranty this court may bail 
perfon& commkted by the King's fpecial coxtir 
mand) or by the order of the privy council i 
I do ijot.find, fays Serjeant Hawking y hut -j^o^.g 
tHat^wherever a commitment by the privy^ i Sid. 14.3. 
council hath ipecially exprefled the criipe * ^"^' ^97» 
for which the party hath been committed, i Leon. 70. 
this court has always admitted him to bail ^^^^*SS9- 
on the like circumftances, on whicb|.,i|^ dif- 
eretioni it will grant bail on other commit- 
ments: and wherever it has appeared that ^ 
perfqqs have been imprifoned by colour , pf 
^n ufurped' authority, pretended to be de- 
riye^ from any patent whatfoever, contrary 
CO law, it feems that the faid court hath al* 
ways difcharged fuch perfons fo imprifoned 
' without bail. See further. 

Thus having full confidence that both ^Haw, tior. 
houfes aft within their jurifdiftion, where- - . 
-ever it (lands indifferent upon the return of i Mod. 144/ 
a ha. cor. whether a commitment by either "**• ^^^ ^'^^ • 
hbufe were ftriftly legal or not, and the par- Carth. 131, 
liament be ftill fitting, I can find no prece-. ' Show. 100. 
dent, fays he, that the prifoner hath been ^S^°^- 33^- 

bailed by the court of King's Beach. 

But this court may difcharge any one com- ^ ^*^' ' ^^' 

mitted for contempt of either houfe, after Keb'g; 1.887. 

a diflqlutign or prorogation, whether hc: ^.^9« 

were committed during the feffions or after- X4U. 165! 

wards, on account of the uncertainty of theip Mod. 155, 

jsnccting again. But Lord Daniy*s cafe is c^, 132. 

N 4 . men- 5^8 an. 66. 



Sty. 397, 



toentiohfcd ^^ a proof llhalt the coi#t^t#AE^dr 
op^fiioflh that the toifimitment wa^ lu^imidq 
^by the prorogation ; f<^ thty hcrtind^hikn 
K to Appear at the next ieffion Qf pGL^Id§nUHitf 
which Was a confirmation of the'-coninrnty 
ment, "■ . ■'■ - • *' '•*■• ' 

• « 

But th*re js a cafe in Styles wh^re baffwai* 

rcftlfefd to a man committed by •cknirietl Shd 

• • . . . , 

parliament for a feditious libd. * '•' 

% Haw. III. ' Notirrthftanding the contrary doftrind Mtf 
Show. 100. doWn-iff- Sir J. Sbawet'% Rep<irt^, -yeit'W 

fcenfisf to be taken for granted ini IjorASfaf'* 

fdfd's cafe, that this court may, in* their dif-^ 

cretlori, 'bail a Lord upon an irinf^eHchttitStt 

ofhi^h trcafon, whieh in that difc tihc^' r6^' 

fufed to do, not as a matter out of thtk 

Raym 381. power, but as a thing which they were not 

^^Jit ' bound to do, and improper ott confiderarion 

Carth, 133, of the whole circumftances. And though 

'^' • the reafons cited by Shower, feem proper to 

prove, that the court of King*s Bench can- 
Titii difcharge a prifoncr, from any impeach- 
iftent in parliament whatfoever; yet they 
feem by no means- to prove, that they cahnOt 
bail him. But it is obfervable, that it dotft 
not clearly appear, from either of the abcrve 
mentioned Reports, whether any parliament 
were fitting at the times of the motions for 
fuch^difcharge and bailment, or not j but it 
is certainly moll likely to prevail in fuch a 

motion/ 



P ot/fi^fc ef !t J « 0*8 B i * e ir. I*. If. Hf 

T«6tf 0!*y ^eii ittf pte^mtM * Js fitting, nor 
Wtpefted Ibdfi t» fl[ti tihrf'afttt^ the parrjr'IratH 

if he fliould not be bailed, he might be per* 

petually imprifoned for a crime, without anjr 

©I^orroni^yirfi^kiftg Ws-^efericl^^ '^ 

'fSai>forrtier, *iift9W. It*,' » 

T 'If an bfFmder tiet^ommitfted to prifott, h^ Wood 6t%. 

may be ictrwfe^ by ^ ia. ear. to theKht^i «'Wl.i«9. 

i8^»«^ ;?!AieJi'»i«^ baiA him in .all cafei^ un- . ' .' 

kfs taul.jft Qvftiftd-bjr anypartikju^^^ « 

i j'lj^^Ud Dlitt» Wfc% Qdmmitted (for s^fiTaultW sButr.i64#* 

lug t' c\ift(httho%ifc officer with arfo^^ in ihb 

exccucian ofihisoffice) . until the next quar^ , • ■ 

tear fcflianjSyrimder .the^,of i j £rf 14 Car. 7^ 

t^.ku /. 6. wkndicxpteSts, that foch per-? 

fons armed withc/^- clubs,, or any manner of 

*5 rwfcapon/* whcr fliould : forcibly hinder, 

abufe, £s?r. fuch officer, and fuch as fhall a6b 

in their aid, (hail be committed by the next 

juftice of pcacp, or other magiftrate to pri- 

fon, there to remain to the next quari-, 

ter feflions, (^c 5 the only queftion was, 

iw^hether he was bailable ? The matter is 

clear enough, though the court fecmed to 

claim, a difccetion, for they faid, this is not 

an application to our difcretion ; it is to be 

bailed of right ; and a cafe was cited, where 

bail was admitted by canfent, and fo noted ; 

but h^re the offender was remanded. 

In 



5 Mod. 455. In cafes of unreafbnable delay of the pFO« 
Buift^gj. fccutor, of famine, of ficknefsy diftemper^ or 
Palm. 5$s. where the life is in dangt^i tlw court has 
£Si..'?i- power to baU. 

Cro. Ja« 356. Co. Lit* 289. 

I H. $• c. 5. On a writ ^ excommunicatume capiendo de^ 

^o^ph.*^* fcndant may be difcharged from cuftodjr, on 

c. 42. f. 25; putting in bail in this court ; but ffierifEs or 

lir^* jtifticcs of peace cannot take fiich bail : but 

Salk. 105, Salkeld cites a cafe^ to fhew that tht^ wosift 

*94i »o6» i/i^/;^ diem^ and to render, if court fhould ad- * 

X34* • 

Itfod. Ca. judge the return good; while the rtttittk cS 

4^V . the ba. cor. was under eonfideration : of 
611I17, 134. ^hc court: and it is a rule that while the 

court ^e advifing) they have difcretionaru 
power to admit to bail or not ^ and the couct 
will refufe it if a falfe plea' be put in. .' <• 
. [See this cafe. fully ftated in chap,' 4^,- f; 2V 
foft. 

Volft. So, There is a cafe in Bulfirdde^ where, on a 

fpecial vcrdidt on an indiftment for murder, 
the party was refufed bail. 

Sty, 371. A principal and his fecond in a duel were 

found guilty of rnanflaughter (for killing 
the antagpnift) only by the Grand laqueft j 
^d being brought to thcj bar to be arraigned 
for it, were denied bail. 

«-H»w. III. Bail have been admitted in many cafes by 
Abr.Ecj.130. this court 4fter infornfial comniitmfnts by 
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Chancery; bur it feems now that each court 
i^rill put the mpft favourable conflru^on oa 
€ach other's proceedings^ and not intend that 
they a&ed beyond their jurifdifliion. 

A comraitrpent from Chancery for difobe* Mod, %tt, 
dience of a decree, is. adjudged to be good, **^^ ^4<^* 
without ^hewing the decree. 

This court, having the fuprcme controul Vang. 157, 
over alj inferior courts, may in difcrci;ion ^^ ^s' 
admit perfons to bail, convifted by fuch 284.-. 
courts, on convidion of the whole circuirir ^^ 59^' 
fiances of the cafe s of which the court will 
receive information by fuggeftioji, or ^- 
davit, being confiftent with the return of 
the ha. cor. ^ ' 

One counterfeited a ftatute nicrchant, put ^ ^}^' ^k 
^ leal to It, and rued out exception, and took Aff. pf, 33, 
a feal from an old patent iind put it to a 
proteftion ; for which he was indidbed, and 
was npt bailed, 

ly. Of the power of the other courts at Weft- 
miqfter in refpeSl to^ML. 

The courts of Common Pleas 2iv\(iExche- i NcwAbr. 
^uer at any time during the term, and the "^'^ 
Chancery in term or vacation, may by the 615/ '^ 
common law award ha. cor, for any perfon \}^\ ^^* 
committed for a crime under the degree of 2 And. zgjj 
felony or treafon : and thereupon difcharge ^^^^^n 81/ 
Jjim, if it Ih^ll plfiinly ap|)ev by the return \ Mod'.^'ijs' 

that 2 Haw. 115. 



that the commitment was illegal ; or, bail 
him, if doubtful. And in fomc ea{es> tlic 
'Chancery may bail for felony. 

And by the bn. ear. aft, MiY6( thefc coxirts 
f n term time, and any judge in vacation be- 
ing of the degree of the Coif^ may award 
ba. cor. for any perfon bailable within the 
intfcntof that aft, for any crime ' under the 
degree of felony. 

. V. Of ibi fBXJoet of the V AKU a^^Hf rBj^elt- 

iMgBAlL. 

4 Bl. Com. Under this head wc may obfcrvc one gc- 
^9^* ncral rule, that either houfe of parliament, 

during their feflxon, can bail any perfon by 
them committed, pr fuch as are commrittcd 
for contempts by any of the King's fliperiot 
courts of juftice. 



CHAP. 
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Of ^ Neglect or Abme of th^c Macistb* 

RIAL Power, 

%♦ Having rcprefented tfhc power of the 
magiftrate and the courts, in granting 
^nd refufing bail, it may be well to fay, 
that grcaft caution is rcquifite in this 
particular \ and . therefore it is the de*- 
lign of this ciiapter to fliew briefly, the 
penalties which are incurred by 

StcT* I: GtMtini^^i'L^ where it imgbi 4f 

S E Q t. II. Rifuftng tr delaying Bail wheirt 
it ought to be granted. And of 

SzcTp HI. ^^kittginJfiifficienfBAtx. 

Se c T. I. Of granting Bail "where itOM^ 

to be denied. 

IF Sheriff, or any other, kt any go at Wcft.i*c.ijj| 
large by furety, that is noc 'replevifable, 
if he be (heriflF or conftable, or any other 
bailiff of fee who hath the keeping of pri- 
ions, and be. thereof attainted, he fhall lofQ 
his fee and office for ever j and if an under 
flierifiv conjdabk or bailifl^, of fuch ^as have 
I fee 



\ 
I 
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fee for keeping prifons^ do it contrary to the 
will of the lord> or any other bailiflF being 
not of fee, they Ihall fufFer three years im- 
prifonment and fine at the Kings's plcdufe. 
1^ Ed. 1. That juftices of afll2e, tvKen they deliver 

€•3.) other, have let'out by replevin prifoners not 

replevifable, or have offended, in any thing 
contrary to fiai. Weft i. and ihall punifli aU 
fuch offenders according to that ftatute, 

4Ed. 3. C2« That at the time of the aflignment of 

keepers of the prifons, mention ihall be 
made, that fuch as ihall be indifted or taken 
by them ihall not be let to mainprise by the 
flieriffs, nor by none other miniilcrs, if they 
be not mainpernable by law j and to puniih 
the faid iheriffs, gaolers and others, if they 
do any thing againft the faid aA. 

a & 2P. & M. That no juflice or juilices of peace, ihall 

Jet to bail or mainprize, any perfon declared 
not rcplevifable by Weft i . And that the 
juilices of gaol delivery, of the place where 
fuch juilice was guilty of that offence, ihall, 
on examination and due proof thereof, fincf 
, him as they ihall think meet, 

Jtel^ 3. Sir John Kelyng adds, on this head, with" 

fome degree of afperity, that if any juilice 
of the peace ihall take bail where he ought 
not, or wittingly or willingly take infuffi- 
cient bail, and the party appear not, the 

faid 
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find' jufticc fball not only be proceeded agaiuft^ 
according to law, but likeWife be conn- 
plained of to the Lord Chancellor, that h* 
may be turned out of^is commiffion. 

It has been held alfo, that this is punifh- H, P. 97. 
able, as a negligent cfcape, at the common ^ ^^^*^' 
law; or as an offence againft all the above i New Abr. 
ftatutes. .^^7; 

2 Blackerbvy 
54- 

Juftices of peace before they bail a man 1 Hifiw Abr. 
under commitment, muft, at their peril, in-\ popjj, g6. 
form themfelves of the caufe for which he Dalt* c, 1 14. 
was committed 5 for if he were, in truth, ^ ^*^' ^* 
committed for a caufe not bailable by law, 
h is no excufe that he did not know he was 
committed for fuch caufe. 

Upon an affembly of all the judges, it aBlackcrby, 
was rcfolved by them, and agreed to be put ^5' 
in execution in all circuits, that if a man 
taken for felony be exan^ined by a judice of 
peace, and it appears tnat the felon is not ^ 
bailable by law, and yet the juflicc commits 
him to jail only, upon fufpicion of felony, 
not making mention of any caufe for which 
he is not bailable -, and he is brought before 
two other juftices, who not knowing of any 
matter why he ought not to be bailed^ dp 
bail him, thefe juftices ought to be fined by 
the ftatute, for they offend if they bail him, 1 &aP.&M; 
who by PFefim^ u €. 13. is not bailable ; and ^ ^^3- 

therefore 
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dierefort Chey> at their perils o^ghi: fo to 
inlbrm themfelves of the matter before they 
ti^e bailj chat they may be well Tatiafied 
that fuqh an oae is bailable by law:; Md 
therefore they are to obferve well the ftatnte;, 

Poph.96. W^tftm. I. r. 15. who is bailable, and who 

b not, by the 1^ w. See Lard Coke'^ Treatsie 
of Bail and Mainprife, before Coke lupon 
i/V,, which was wrote on purpofe for juftices 
of peace. 

X Bhckerby, Again, where a juftioe of peace took a xe* 

V* cognizance of 10/* from his ion, and 5/. a^ 

piece from two fureties^ to a|^ear at the 
next aflizes, the fbn having dangerouily 
pounded a maii, who died before tbe«»^. 
lizes, the juftice was fined 2091/. {or xtisk% 
bail. The fame juftice of peace was fined 
200 /• for* giving a challenge, it being 
againft his oath, to do any thing which 
may tend to a breach of the peace. 

Sjtra. i2i6. In the cafe of the King v. Qarke, de- 
fendant, as a juftice of Surrey, committed 
a man for ftealing a mare, and bound over 
the owner to profecute. Afterwards, uf^ 
examining two other pcrfons, he admijttcd 
the party to bail 5 the profccutor appeared 
at the aflizes, and grand jury found a biUl^ 
but the offender did not appear ; and .thq 
court granted an information agaiflft the 

jyftice^ 




\ 
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jufttce, decliringy they fhould not have 
the xnaiir tiiemfeliresv 



%* But inafinuch as it b ftccettkry> for the 
proteftioQ of tlie public^ that bail (hduld 
not be improperly allowed { fo is it likd*^ 
wife important that the liberty of every 
man's perfoil> in which there is a facred 
pririlege, ihould not be infringed for 
an offence, which do^ not in its nature 
carry with ic fo great an atrocity/ as to 
endanger his Ufe^ and therefore to ren- 
der his perfon the only proper fecurity 
iFor his appearances and for this caufe^ 
it is the bufihefs of this pext fedtion to 
point out 

» • ■ • 

II, ne penalties of r^fufing or dielaying B a 1 1 
i»bere it ^ugbt tQ be granted^ 

This is an offence at coftimon law, and ^ New Afcn 
Vy ftatute alfo; it is punifliable by fuit of ^\^^^ , 
the party> or by indictments but it is "the H* P. c, 97^ 
duty of the party to find his furcties himfclf, j^t^c. mL 
and is juftly committed till he finds fame. 14 H. 7, 7, 

'i Sty* 181. 

aBkickcr.c7» 

The ftatiites relating hereto arc the fol- 
lowing: 

That if any withhold prifoners replevifa* Weft. 1*^.15* 
ble after they have offered ftiffitient fecurity^ 
iball pay « gricYOUs amercemtnt to the 

O king I 






"^SfclS^. 
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king : and if he take any reward [for the 

deliverance of fvch> he (hall pay. double ca 

the prifoner^ and (hall alfo be in the great 
-mercy of the king. 
27 Ed. 1. fhis jiag been already cited in another 

place. And 
31 Car. 2. Mull be rrfcrrcd to the chapter on the 

habeas corpus : pqft. 
iW,&M. Exceflivc bail muft not , be required ; 

though what fliall .be called exceCFive, muft 
3 BK Com. be left tp the courts, on confidcration of the 

circumftances of the cafe. . ' 

ilL Of taking in/Ufficient Bail, and here- 
. <?//^ri?/ What is fufficient Bail. , 

*,^* Bail being nothing more thkn a fecu- 
rity for the appearance of an ofFendeii 
that juftice may take its proper courfe 
in chaflifing his offence ; it is'neceflary 
that a due attention be paid to all mat- 
ters bailable, to as to make the fecurity 
taken, of confequcnce fufficient to prc-r 
vent the offender's abfcondingi foi^ 
when the one .be found on comparifoft 
to be fo far inferior to the other, that 
it is better worth his while to elude 
juftice, he may indemnify the bail 
againft their recognizance by a fum of 
money, and fo bid defiance to law $ to 
ftmtdy which heinous aggravation of 

the 



^^- 



the offence, th( %lIowiiig ikiatters are 
neceflarjr for ftudj^imd enlargement* 

• tf the party, bailed by infofficicnt furetiesi H* t. C. jij^* 
do not appear according tb the rcdognizancc^ g ^^' *^- 
the jufticc is finable by Hhei judges of affiec j i New Abr* 
^t if the pf ifootr da ^peary . Me is fafe i and ^^' 
if he.finds^hinrfclf liDopoftd on in taking in* 3 bi. Com* 
fufikient baili he may require the party to *9S* 
find l>etter Sureties, ind to enter into a new 
recognizance 'with thelTi, and may commit zH^H. i25» 
himi on refufal> for that infufficicht fureties 
are no ftireties ; and may examine them, on 
oath, as to their fufiiciency. 

Taking infufficlent b^ail wittingly is , like- Wood 622^ 
wife punifhable by the feveral ftafutes before ^^^ '• 
cited, 27Ed. i.c*3» 

4 Ed. 3. c. 2» 1 & 2 P. Sc M. c. 13. 

•* .... 

Thus if a Juftice admit a pcrfon to bail x New Abr. 
by infoffici^nt fureties, .lyhom he knows not ^*7* 
to be 1baila|^e by l^w,, rorryptly for lucre 
or reward, the court of king's Bench will 
grant an information agakift hini, or it Is 
foch an oflfence for which he may be in- 
i^iAcd,.' 

What is fo^ he demeijifffitient Bau. 

' No pcrfon fhall be bailed for felony by jefs i New Abi*. 
than /Wi? fureties 3 and it is faid not to be *^^' «^ 

V ^ » . " 2 Haw. %2» 

O 2 ufual H. P. e. 97. 

Dadr« c« 14^ 
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iifual for the KUtg*j SenA to: ba3 a man on 
a baieas corpus , on cottimitnient fok* treaibn, 
or felony^^ without four furecies i the fum in 
which they are to be bounds ought never 
to be lefs than 40 /« for a capital crimen bue 
It may be highn* in difcretion^ on confidert- 
tion of the ability and quality of tlie pffifoner, 
and the nature of the offence ^and the fure* 
ties may be examined on Oath cDnoemiog 
their fuffieiency) by him that takes the baiL 
a Haw. 89. But juftices muft take care that^. under 

pretence of demanding fufRcient furety, they 
do not make fo exceiiive a ; demand aa in 
efFed amounts to a denial of b^il ^ for chit 
is look^ upon as a great grievance^ and is 
complained of; ai fuch by 1 J5^. and M^ 

■ • > 

. C H A P. IV. 

How far HKVL ih CAiuivky Ca^ss 

are z.rAki.B, y^' 

' ' "I 

..■> . » • ' 

I' ^ *•* J^'row^ *c foregding obfetraifions, M 
fcems that it has btitn made clear^ in 
what cafes bail is not grantablc; and 
what ia to be confidered as the duty of 
the magiilrate^ aisd the qnai^ttt^ of their 
fufHciency ; all which naturally feem to 
lead yx% to the prefent he'ad of this work^^ 

-Wherein. 
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I 

Ifyhercin thie offfn^fr-M fnpp{>fed to be 
bailed; and the bail fliould therefor^ 
know in what predicament they ftand : 
which may be conifidertd under the fol- 
lowing heads :^ 

I. Of the nature of their recognizance, and 
^ ierpn of th^ taking tie, Bax Jt. 

II. Of their duty, pxivilt^c^ and the ^extent of 
/i&^r obligation* 






IIL O/zAw- difchRiaep: ^;;t ^ nr, 

L Of tffe nature of tMK^(>gn\zzxiCt^ and herein 






c. « 



: Tbe jrecogniaan^e t^n by the bail be- 
ibfie a Jnfiice of tht ptage^ is ia feparate 
ftum for the principal' apd his bail^ and u 
binding^tiQ |:Heir laitds and tenements, goods 
and f hattsels^ jf : the o^ender, or the perfonf 
baling, ina)|r default in 'performance thereof ^ 
four they dS i^ach of them acknowledge tQ 
"^owe a certain fum to the king, to be levied Barl. R#oof • 
bntheirldindsrand goods £br the king's a£j if 
di^ult be made in the conditi<^ f bigiic ineed 
notbe iigned by tbenb* ; q - 

^ -ftiid although the |X>wer of the jufticet 3 Bum, 14. 
extends not beyond ttie limits of their owa * *^* ^^* 
<{^9Cyi yet it is fatd ih^ recognizances and > 
'informations volunitarSyitakfih before dbem 
in any. place^ are good. 

O J But 



■ But It will be bicftcr to divide thh matter 

into • ■ • " 

- . ....... 

1. Recognizanfistc-fr^ecuie... 

2 . Recognizances to appear. • 

I. Of RecogftwHces, to, fro/ecuu. ' ^ t 

I Born, 2zi' A fuffercr under any of tht offence's in the 
9 G. a, c. »2. giack A£t (dl which arc felony, and thei:efore 

not bailable), if he know himfelC or can find 
any other who docs know the ofFcndcr 5 he 
ihall, on exanriination?ahd confefHoh thereof 
^forc a jufticc pf thc^pif^ce, be bound, in 
recognizance to . tij-ofccute the oiffc^dcr by 
indidtment of otherwife/' according to law, 
4 Bum, 59, - . Aiid this recbgniMnce is a^ bond of reicbrd 
Pair, c. 186. Qjadcto the king, by die- parties compl«n- 

ing» under a penalty ^^ to appear at the next 
quarter-^feffions of gaol-4eliTer)% and dier^ 
prefer a bill qf indi&ment. for die: caufe 
charged, and give evidence to xhe grand 
jury I and if. they find the bill^ tKcn td givd 
C*-^- ' evidence on the trial,^^ : 

.: The penalty is ihciirred by a default^ and 
the. judge niay eftreat their recognizance* Biit 
on performance of which, it becomes* Void i 
and the laitds and goods are recognizable, as 
appears by. the acknowledgment, 
p^t, c. 1 86. ' 'c cannot be taken'but by a judge of of^ 

^Qfv of record ^ ^x^d hy intendment only of 

|aw| 
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law 5 whcrcfocver tht ft itiite empowers him Crom/i25. 

to caufc a ihan*to do any aft, there he may '' ^" ' 
bind the party -by recognizance to do k^ and 
on rcfufal to conimit him to gaol. 

But he cannot take recognizance for any 
other matters, but of fuch as concern his of- 
*iice J and if Ke doth. It is void. 

2. Of'RtcopiVzmces to appear. 
- -. • - 
. In recognizances of bail, in cafes of fc- Cuna. Dift, 
4onya where admitted in the King's Bencb^ 
^ach undertakes in a certain fum that the 
^ifoiier >^ (hall appear at a certaih day, 
before (he juftices at the next quarter fefli<^ 
ons of gaol-dclivcry for the county, to an* 
iyftt for the felony .fpecificd, with the fuf- 
j>icion whereof . he ftands charged, ' and to 
do and recciyewhat ihall be there enjoined 
Jiim, and JhAil hot depart without licence." * 
", , It is. at the juftices difcretion, in admit-^ 
tkig any perfon to bail for felony, to take 
the jrecognizance in a certain fum, or body 
for body j bqt for a crime of. an inferior na- 
ture, the recognizance fliould only be for a 2Haw«ii;« 
Turn ; and the bail are to be bound In double 
the fum in which the criminal is bound. 

If the recognisance be to appear at the i Lil. Ahr, 
aflizes oir feffions, it may be taken by any ^"7' 
juftice of the p^ace. 

O 4 A 
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Kel. 3. A recognizancejto appear is ^^pycr giyen 

>ip, by the juftice of peaccjtbut is returned 
and filed ac the next feifipniBi. 

loMod. I51. I^ ^'^^ .recogniMnce. be to 4«^€iw* gcne^ 

rally^ it includes aUcrimes the party fl^ be 

charged with ; if it b%d relation to any 

particular crime, it (hould haye, been ipe- 

cified in the recognizance 1 the bail are 

bound. in a certain fum. and do not, as in 

civil cafes, ftand in the place of the prin-i 

cipal^ And thougii one information IhaU 

have been commenced, and a mile fr^ 

/ijui be entred for fome defeft in the pleads 

ing, this is^ no bar or difcharge' tothe ttr 

cognisance which is general, and leads to 

other offences. 

3 BI. Com. Bail may be taken in court, of in fbme 

*^' p c particular cafes by the Iherxff, or coroner, 

1^7. or other magiflrate, but n^ojft ufually by the 

juftice of peace ; regularly in all offence^ 
either againf^ the common law or aft of 
parliament, that are below felony^ the oileiU 
der ought to be admitted to bail, unkjft 
prohibited by fome fpccial aft, 

11. Of their duty, privilege^ and-fx^eni of 

/A«r obligation^ 



A 



The principal duty of the ball is, to 
ftc that the recognizance be fulfilled, by 

3 <?a>jfin0 
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cauling cfa4ir pdncipal to {jrofecute, br^^ 

•ppear> as the cafe may be,, at the timeind ' ' 

place, fpecificd , and to efieft this, there- ts 

a like power, as in civil cafes, conjoined 6Mtod.aji. 

vith their diitjr, of fciringmpon faiii perfon J^j. 6o6r|: 

at any iime, on Stmdi^si m M ^^ P^^^} ^^ ^^ 

or to carry him to a jufti<^, to find new ftinf*^ R^p, ^ 

ties, or be committed in their dffehairge. 

And here they may calli in ihe affiftaiic^of . : t 

the (heriff; and any-ofjils ^ffice^s tJo be 

aiding and aflifling thmixi;' aitd thcn'TuT'^ 

render hipft: to . the cbDony Jail : ^ And' ' in » de- . ^ .t 

fault of hia appe«ra(it»i; jthd recognijEfmde is . 

tftreatedi and. the bail, become liable Tor ^ « , 

|he fum therein. Aodjudge i2i/rikys furw 

tber, that the bail 4re; iiaUe on thie iionK h.P,C. icx. 

^^ppearanqe of the offender, <> to be fined be^ 

yond thpir recognizance, ;if there be caMfc^i- 

Where a perfoij a^MfUly pitfeht in court, i New Ahr^ 
ia bailed for a crime ipuniihabie with lo& ^^?* 

*■ '■ "2 J0» 2IO« 

of tife. or xmmber, it ieems to be ia the Lev. iq6. 
4ifcretiett of tb* courtj to take a rocc^ix*" ^^'/'g 
at)ce from each of the bail, eicker in a sStnJguJ 
ccsnAin fum, or body for . body, or both 'f^^lrp^ 
ways : but it is ^ ^ miftake to think tiiati25. 
^p^/^A^i^. dothxnakie the bail liable for H. P. 0.97, 

• ' ' Inft. iS7f 

• So faith tii^ Mirror. It i^ aMc; ta diiafee t^-j(s^De; Wixxl 61 ti^ 

paniihment is to be to mainepriiorst as to principals who 
ipake default, whereas they are amerdable onely in courts, 
S^ Mirror 250* ^Inft. 178^ 

the 






jioa KllfJ . sDuT'-y5;^Aivn."46B, and 

che^wfeixre punifltmckit as 'the prHohcr>' * btft 
^Haw.ns. bnly..t6 be fined, 6?^ And juftices oi 

l&e-.: peace may take recognizances^ in this 
.1.': '' fiunibi.:. . , ■* -.•.'> • ■; . . 

lUt ! r JB«t for a crinK:o£An inferior nature, it 
. (%QH}% t^ rccogn^UAGc. iough^,to.i>e..onl7 
- " «ij-3 cettaiftfom piim0n^> imd not ^^^ 

./♦'^^il V,:!: ni br i r.r:: ... :^'i r- ... .• 
jy^ 'i.^pd-'irapp^firftilljr^Jthe fa(ncJj awhority^ 

tl^ :^ecoar|) Qt^ydifpenfe wichjijie' prtn^ 

Had. ii6, • 53fnthb:-recoghi^aiure'Jjc;-'that the pri 

I Ncw.Abr. ftaJkrajqicar in xhcJcQ«i#t cf iCf/y/Jr iffiwrrA to 

*^** . . adfwer:bQlan; infditiiaik>in/^nd'{Kk te-dcpart 
'^ ' tHLIdifiiiai^d b>L:tiu»£:«^urty a«^ 

anrid/^^rr/irjEi^/ Jsiemrtd^oti^thai infoftiiasioAy' 
aiod anodierJexhibited^^fi^eyet>o heptfuks^to 
^ppbai; the j^cojgriizaiid^ -is forfeited. 

^r,?* V /, I c^ IF:the;bfFcndefs ap^r itot upon their re* 

- ^ cognieahces theiirlt^^ytte default is*ta be 

7J. rccorrfedf! aifd the FceegnizanceSf tq-be for- 

.li •■ feitedi: nevcrthelefsy procefles or warrancs» 

.LiQ - .^ fibe xafe ih^U require, to go out againft* 

' I ^ tKend and their bait ; fo likewife^ as to thofe* 

" J nrfio areibound to' ^giv^c evidence i thatt if pof- 

• . . -' • ftbfc the bufinefs be not. deferred to.another. 

' felRons, in which tinic commonly the pro- 

• • ■ • • 

feemors andwitneflcs are taken ofFj. and the 
matter compounded **% , 

It 
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It fce^ms that the bail arc not liable fot t New* Abr. 
'any contumacy by the principal on his trial $ ^^j^^'^^ , ^^ 
as> if he ftand'««/^ 5 although thtiir rccogi 4 ^^^ '7«- 
nizancc is that lid IhaM oH/xiM^i ^c. ': and ^^l ^' J^^^ 
"they fully perfbnh their obligatiorii if they 2 Haw. uj. 
produce him in court accordingf to 'thciS- 
^cof^izaricc, which* di«r^ ^f^} 

?erfd of law, as if he had never i>i^n-c^ ^ 

r - • T 

afttial cuftoc^;; * -. - ' 

•'^ If acrimiffai^bV'aclniittdl'tti feafl'^oh iii Salk. lo;. 
mtfidtment, a^ci' likiewlfe in f civ^ adlioi^ 
■land furrend^x' ' hic^ifclf to thrcr ^iSf^/, in dif- 
'Cli'4i%e bfhWhmin the dvit'ii^dt), and 
thih , moving ' by ba. ^or.toiii^ Kind's 
\kencb, and thcpceeicape; theb^toiliecrbwa 
Ihall fuffer by their recognizadce being 
eftreatedjfor they cannof^retetid he was taken 
out of their cuftody by his commitnient to 
the marihal/ "foTrthey muft take care of him 
there, and they might have had him com-* 
mitted in difchargc of themfelves. ^ 

A recognizance* had been forfeited, and 4Bo«'-^"S^ 
IherifF had levied 267. on the goods of one 
bail, and returned that the other had nothing 
whereof, iSc. The motion was to tax cofU, 
and that the fame be paid to the' profecutor 
out of the fum levied. A nile was granted 
to defendant and bail, to fheW caufe why 
cofts fo taxed fhould not be paid to the pro- :; 

fecucon andth^furplus returnedto thep^ribn 



oil 



• • » 
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0ft wh<mT Icyiodr This w^^ tccommcndcd 
by Lor4 Man^ld a& the eaiieil method ; for 
it is not the Kiivg'$ moiKy^ he has no intcrcfi: 
in it, he. i* oqly roy«i truftcc for the party. 

If a pfiocipal 4o not appear^ and the re- 
cognisance; be forfipitcfly ^^^ paid by the 
bail 4 yet the principal fball renoain opeq and 
)i^bk,tf)jt){p law whenever he can be takeiif 
for the penalty in the recognizance i^ no O^hCT 
jcban ap. a jjtpn^ .to compel Uk bail %^ a 
due pbifervance.^hercof,-and has no opn- 
fitSiiofi with the . prifieipa^ j ' ^bcy coirfd not 
fue hiim thcroQOi for. moflcj! pai4 jco bis wfe, 
or o*^ hisl^ccj^unii for -It yas paid on jhljijr 
own accpup'tj^apdfor tticif own neglcft i^ji^^^ 
having. paid' it^ they are iiyhplly exonerate^ 
though thc^ offend^ remains liable for Ms 
onence. . , , V 

Hi. Of the B A T l's xUTcbarge. « 

r WIIC315. If the pr4i>ripa^ be .a<=quuted, the bail, are 
. - : : ?difcharg^*j<,\-Bpt jf«^;7,as.jheir duty i$ only 

.to produce . him at the time of uial^ how 
x^any jOgLbfequent ^ matter afibSi: them one 
way Of t^^pther ? Bail, ^^his appearance^ 
are not bail i^r the event of his trial, nor 
fbr.any ^IH^ l^d upon him* 
iBnmie. A cpipmon law recognizance to remove 
aStra. 1165. ^^ indidbncnt from the pourt of Oy^r and 

^tirmwifi at HUk^s^all, not within 5 (?*6 
• tr.. fcfikf, c. II- / ^- fhalj he difghargcd 
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on the tcrmtof itbcing complied with, wit^- 1 ftftt- 5^ > 
o\it cofts ; # anHftti to remove an iiidiftment ^**' 
from queiter ^flSons, if the ph)fecutor be a 
ciyil officer i but xio coftt» irppofecutor be 
not the party injured, • 

But the judg^ of O^ir al^d Tirmhter tre 10 Mbli^t^' 
the proper jvdgeSi whether retiogntzances 
ought to be eftre«ted or fpfti^ ; ftnd it is for 
the advantage of publick jtttftice/ ^ardtej^ 
Ibould have fuch power if tiifey. fee ^t. * 

AAd by parity 0f reafoft it $iotild item/ 4Biini,6a« 
that die juftiices of peaee in the q^uarter fef- 
fions> ihottid have ^Sxt like power in refped: 
of oiiences coghis^le there; iihd in cafe' 

they fliall be eftreattd^ whcfre the offence' 
is not attended with aggravating circum^' 

ftances, the ftatutc 4 (S* j, provided fer the 40, 3. c.i^ 
difcharge out of cuftody, of dl fuch who . ; 
have been if&prifiKied ott accolmt of ftich' 
forfeiture, by affidavit «nd petition to the' 
barons^ without wny.quktnsi the party pay- 
ing for their order no mtirc than lA i.j. 
But no difehaf^ tto be given on fuch p^-' 
tion,. where any debt is due to theCrowh, 
other than by faid riJctigniaance | tit in tales 
of defrauding the revenue by. a contraband 
tnule, or affaulting the officers of the ciif- 
toms^or excife, or any pcrfon iffifting them. 

A motion, iy cotffenty wa* made to dif- u Moi 2#r. 
charge a recognizance for aa iapp^anccs 
the court faid they coilld not,- but would Ve- 
. . . .' ^ fpite 
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cognizance from defendant to cany down 
the record to trial, the fame term, on which 
the certiorari wjw returnable, or the fitting 
afterwards; and on removal from other 
counties, fuch recognizance was required 
for a trial at the next allizes. 

But fubfequent ftatuces have made fur- 
.ther provifions in this matter : — 
5&6W.&M* That on granting a certiorari to remove 
^ "• an ihdidbnent or prefentment, all parties in* 

^.33!^' difted profecuting fuch certiorari ihall, be- 
*$G.a.c»i9. fore the allowance thereof, find two fuffi- 
iBiiiii,3oS. cient manucaptorsi who ihall enter into a 

recognizance before' a juftice of the Kin^s 
B^ieb^ (who (halt indorfe the fame on the 
writ), or before a juftice of th^ peace of the 
county or place, in 20/; with a condition^ 
at the i*etum of the writ, to appear and ple43 
;co. the indiAment or prefentment in the 
Kin^s Bench i and at his own coils and 
, charges to caufe iiTue to be joined thereon, 
or any plea relating thereto, to be tried at 
the next aflizes for that county after fuch cer^ 
tiorcri ihall be retiirned, or the next term if 
in London^ fFeftmnfter^ or Msddlefex^ unleft 
other time or place be appointed by the 
couiti and to give due notice of trial to the 
profecutor ; and to appear, from day to daf» 
in faid court, and not to depart until dif« 
charged by the cgurt. Such recognizances 

to 
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CHAP. V. 

* 
* 

• -. » • .. ■ ■ ' • 

Of the CfiRTioRARii find B AHL thercoa, 

THIS writ is brought to remove att 
indiftmcnt from the court wiiiereifi 
it was found, injo another wherein it may 
be tried; and the following extracfts will 
fliew how the law^ ftaads relpefting Ijail oa * 
this writ. 

It is enafted, That before the allowance ixj^j.c^tt 
of any cerHorari for indictments of ribts, ** ^* 7' 
forcible entry, aflault or battielyj' dejfehdant ' * 

fliall become bound (to pf ofecute fame) in 4 New Ahr. 
ip/. with fuch furetiesas the juftices of the ^^^^ 
quarter feflions (hall think fit> tb jiayfucfe 
profecutor fuch oofts and' damages as thfc 
jufticesbf the county^ "C^r; fhall think fit; 
and in default thereof,* it Ihall be lawjflil tb 
proceed on fuch c^/for^r/ riotwithftanding. 

And the like recognizance, in 40/. is re- i3&i4C.a. 
quired by a iubfequeiit aft; on r^/Zflrifr/i for ^'^^ 
indiftmehts thereon cdnccitiing highways, 

Thcfe ftatutes-danot extend to all indift- 4 New. Abn 
ments at feflions in ^ general, but only to ^^^ ^^ 
thofe particular ones therein mentioned; iSalfc. 526. 
tiUt this defcft was, in a great meafure, fup- ^ ^*^- ^9^* 
plied by the rules of the court of Kind's 
Bencb^ which, on renftoval of an indiftment 
from London ti) Middlef^^ required a -re- 
cognizance 
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March 27. That if pcrfons, ofFcring to be iiirctic*> 

aw. 292. ^pp^^j. jQ jjg worth 20 L the juftices cannot 
refufe them, 

Ibi<l' That if there be fcveral defendants, and 

fome find fureties and others not; the in- 
didbment fhall be removed as to thofe, at 
leaft, who find fureties, becaufe they Ihall 
not be prejudiced by the fault of others ; 

Keb. 231. jjy^ ^ fome fay, it (hall be removed as to 

all. 

Salk, 170. That notwithftanding the condition of the 

recognizance be, that defendant Ihall pro- 
cure a new trial at the next affizes ; yet the 
recognizance fhall not be forfeited, unlefs 

2 Haw. 293. ^j^g profecutor gives rules according to the 

•I Burn, 309. /• > 1 A J • 

courle or the court. And, 
Salk. 380. That after it be forfeited for not procu- 

2 Haw. 293. j.jj^g a trial, £5?^. no motion Ihall be made to 

quafli the indiftment. 
Salk. 106. Upon error of a conviftion for a forcible 

2 Keh^ A-K detainer y bail was refufed to defendant.—— 
^ The cafe was : Lay ton and others were 
committed by the Lord-mayor of London up- 
on his view, for a forcible detainer, and fined 
100/. and committed in execution, and the 
record of the conviftion wa? removed by 
certiorari ; and the defendant brought a writ 
Sec 1 Cro. of error coram nobis^ and afligned error in per- 
557- fon J and now it w;as moved they might be 

2Keb.^i73. bailed. E contra^ it was urged, that in errbr 

£eb. 43. to 
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to rcverfe an outlawry the court will take 
bail, but not to revcrfc a judgment in an 
indidtmcnt. At laft the court refufed to 
bail him, being in execution for a fine, and 
having committed a very notorious breacn 
of the peace in the heart of the city, though 
a long vacation was coming on. 

On removal by certiorari o( an indiftment Stra. 1165. 
from feflions of oyer and tei'miner, defendant, 
and his bail, entred mto a recognizance of 
joo /. to plead, go to trial, and appear on the 
return of the verdift j he did fo, and received 
judgment. On motion to difcharge recog- 
nizance, it was infifted he (hould pay cofts ; 
but this not being in 20/. the fum required 
by the ftatute, — the court held, it was a re- 5 & 6 W. & 
cognizance at common law, and having been * ^ ^^' 
fully performed, by his appearance, was dif- 
charged with colls. 

On a recognizance on certiorari (in pur- 4Biiir. 2126. 
fuance of 5 and 6 IV. 2* ^^ 11. f. 2, 3. made 
perpetual by 8 and 9 /F". 3. c. 23^) where 
defendant had paid, on conviftion, one third 
of the fine 5 it was adjudged that the profe- 
cutor could not be intitled to that and his 
cofts alfo ; and Ordered the cofts to be taxed, 
and the fum received to go in part payment 
thereof. 

If the profecutqrs are the party injured, i Wilf. 139. 
the recognizance fhall extend beyond the 

Pa fine. 
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fine, if any adjudged, to the payment of 
their cofts j but if they are only informants, 
the recognizance is difcharged as foon as the 
B«rr. Mansf. fine is paid. And if they be civij officers, 
'^' they fhall have their cofts before the recog- 

nizance be difcharged. 

This has alfo been mentioned before, as it 
applies to common recognizances. 

4 New Abr. '^ ^^^^ '^^^^ holden, that a certiorari for 
356. the removal of a recognizance for the good 

Cro.Ja. 2^2. behaviour, or for any appearance at the fef- 

Skin. 244, fions, will not fuperfcde the obligation of it j 
2 Haw. 292, becaufe it would be highly inconvcnient,that 

2^Roll. Abr. ^^^ P^^ againft whom there may be very 
492. juft matter of complaint, fhould be let loofe 

Dalt. c. 25. upon the bare bringing the writ* 

I Barn. 31 2» -^^^ ^^ , r -r 11 

Mr. Dalton lays, if a man be bound to 
24. ^j^^ good behaviour (before a jufticc of 
peace) and to appear at the next aHizes or 
* feiTions, yet the party bound may^ by certio'- 
rariy remove the recognizance into the Chan'-' 
eery or Kin^s Bench before the day, and then 
he (hall not need to appear at the afllzes or 
fe/Tions j for they (hall have no record, where- 
upon he may be called there. And thi* 
dpftrine, clear as it is, is yet further ex- 
plained by Serjeant Hawkins. 
2 Haw. 294. After the recognizance and indiftment arc 

removed, the inferior court cannot proceed 
on either -, and if it do^ this is a contempt fof 

which 
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which the fuperior court will grant an at- 
tachment. ; 

A recognizance takea by a jiiftice of the 4 New Abr. 
peace, ought to be certified by fuch juftice cro* Ja.66Q. 
only till it be made a record of the feflSo'ns ; 
dfter which it fhall be certified in the fame 
Atanner as. the other records of the fefliofts. 
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Of the Wmt of Habeas CoRi?xf s, ^nd 

of B A I L thereon. 

%♦ Hitherto the bfFcnder has b^n- fujr- 
pofed to be juftly comnfiitted, of bailed, 
and fairly brought to his trial ; but the k- 
giflaturc of this free country, evtr keep- 
ing in view a facred regard to liberty, 
always allowed of rcnTedies for the fiib- 
jeft, when by any undue or unfoTcffecri 
circumftance, he was unjuftly dipfived of 
his perfonal freedom ; for this purpofe, in 
the early days of our government, the writs 
oi fitainprizey de odio^aHd^ and d/homine De LoIi 
replegiando^ we're feverally allowed, di- Conil, c. n, 
fcfted to the (heriff to enquire the caufe % 
of the confinement ; but for want of due 
reftriftions as to the time of executing 
thefc writs and the returns, corrupt de- 

P 3 lays 



ime 
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lays and oppreffions of office crept in, 

and gave rife to the petition of right 

4 Bl. Com. which corrcdcd this grievance, but was 

1 7°Car. I.e. ^^ P^'*^ evaded by the fallacious cxcufes 
10. of the judges; who, in the beginning of 

the reign of Charles the firfl, devoted to 
the court, and in office during the roy^l 
caprice, declared they could not bail or 
difcharge a prifoner comnnitted by th« 
king or privy council, 

Thefc obftacles became grievous to the 
public welfare j knd, aided by the inqui- 
(itorial fyftem of the Star Chamber, com- 
I bined to ruin the ancient eftablifliment of 

this free country, and portended the moft 
fatal confequences of the ftatc ; to this end, 
they were protrafted throughout the reign 
of Charles I. and adopted by his. mifguided 
fon and fucceflbr, and the minions of the 
crown ftrove to favour the defpotic hopes 
of their prince ; but imprudently extending 
their projefts beyond the limits of a fair, hy- 
pocrifyi they openly expofcd to view the la- 
tent defign that feemed to pervade the whole 
court. The people of this country, ever 
jealous of their freedom, readily cook 
alarm at fo flagrant an attack upon their 
rights, and fhortly after the refloration of 
their unhappy monarch, united to confirm 

their 






• 
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their priftine liberty and future fafety, by • • * ' 
an aft of the whole parliament,which ftamp'd^ 
the charafter of the people, and fet forth 
their nanme to other nations, as a juft ex- 
ample of noble and upright exertion againft 
the lawlefs attacks of tyranny and oppref- 
fion. 

But even then, as if it had been determined * 
wholly to exclude the face of liberty from ' 
this country, delays were planned, and an*; 
nlias and a pluries bab. corpus were allowed 
and fued out before the firft intention and-* 
remedy could be obtained : but the BriHfo^ 
parliament were not fo eafily to be decciv-' 
ed, and having once ft^ppcd forwards in* 
the great work of their political redemp*- • 
tion, purfued their endeavours by a cor- 
rcftion of fo bafe an invaflon upon their for-'^ 
mcr ftatute, and pafled a new aft which' 
will ever be revered in the rolls of fame. 

Such is the habeas corpus aft : one of the ' 31 Car. 2. 
great bulwarks or corner ftones of the whole* '^^ 2* 
fabric of the Englijh conftitution — the re*-' 
lief of the fubjeft, and the juft medium be- 
tween accufation and guilt; itcomprifes tfhe ' 
fuppreflion of the court of Star Chamber; 
provides an immediate return, to the wrif jt 
ordains, and allows only two", days at the lit*;^ 
moft for the judge to determine whcther.to^J 
grant or rcfufe bail. 

V 4 The 
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Vaogh. 1 36. . The writ of habeas corpus is now the moft 

\]fual remedy by which a man is reftored 
again to his liberty, if he have been agsunft 
law deprived of it.: and therefore it isj that 
the writ commands, the day and caufe of the 
taking and detaining the prifoner, to be cer- 
tified upon the return s which if not done, 
the court cannot poflibly judge whether the 
' caufe of the commitment and detainer be 
according to law, or againft it;; and hence 
it follows, that, either ihe prifpner muft 
be difcharged, becaufe the caufe return* 
ed of bis imprifonment is too general, 
whereas had it been more particularly re- 
turned, he ought ferbaps to have been re^ 
manded ; or elfc he muft be remanded, when 
he ought to have been difcharged; both 
which are inconveniences not agreeing with 
the dignity of the law* 

It will be the bulinefs of this chapter ta 
recite the aft itfelf, and to fhew principally 
. in what cafes bail is ufually granted on the 
writ of habeas corpus^ 



I : 



S.EC T* I. To recite the a8: Andtbisjballbe 
done regularly Jo far as it relates /# B a 1 1.* 

31 Car, 2. (iAP. 2. An aH for the better 
Jecuring the liberty of thf fubje^^ and for 
prevention of itnprifomnent beyond the Jea$. 

After 
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After reciting the delays already men- 
tioned/It hj^ for the prevention thereof, and J 
the more fpeedy relief of all perfons impri* 
foned for any fuch criminal or fuppofed cri- 
minal matters, 

Enafted, that^ fuch writs of ha. cor, Ihall 
be ferved on the officer, or left with his de- 
puty, at the gaol where the perfon is in cuf- 
tody, and Ihall within three dc^s after ftteh 
fervice (uniefe the commitment be for trea- 
fen or felony plainly and fpccially expreffed 
in the warrant of commitment) on payment 
cff tender ^at the charges of bringing fiid 
prifoner, to be >afcertained by the judge, or 
the court, and indorfed on the writ, not esc- 
ceeding 1 1 d. per mile, and on fecurity given 
by his own bond to pay the charges of bring- 
ing him back if remanded, and that he will 
not make his efcape by the way. RettA-fli 
fhall be made thereto; that he fhalf then b^ 
brought before fuch perfons as the writ coife- 
mands; and the caufes of his detainer be 
certified, unlefs the diftarice be more than 
ae miles, in that cafe and not above loa* 
miles, then within ten d^s\ M 2hoye ico 
miles, twenty days. . *» 

§.3. Writ to htvsxzYktAfer.ftat. 31 Car. au 
and ligned by the perfpn who awards fame. 
And on refufal to give tfa tht&prifoner a copy 
of his commitment, if committed other than . 

for 
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for treafon or felony, plainly cxprefled'in 
the warrant, in vacation time; fuch prifoneri 
other than convi(!i or in execution by legal 
procefs, may complain to the Lord Chancel-- 
' lor^ or any of the judges or barons, and they 
Ihall grant him a hab. cor. returnable imme-- 
diate with the true caufes of his commitment 
and detainer, and thereupon within two days 
after the party be brought before them, (hall 
difcharge him from imprifonment, taking 
his recognizance with one or more furetics 
in any fum in their difcretion, having regard 
t6 the quality of the offender and nature 
of his offence, for his appearance in King*s 
Bench the Term following, or at the next 
aflizes, feflions, or general gaol delivery for 
fuch county or place where the commitment 
was, or whei^e the offence was committed, 
or in fuch other court where the ofit^nce is 
properly cognizable, as the cafe Ihall require, 
and then fhall certify faid writ and return 
thereof, and recognizance into faid court, — 
unle/s the per/on be committed on Jome offence 
that is not bailable. 

§. 4. Pcrfpns neglcfting, for two terms : 
after commitment, to pray for ha. cor. fliall : 
not have any writ in vacation time. 

. §• 5. Officer refufing to comply with faid 
wfit,. or ftiall not. within fix bouirs after dc-^ 
mand made by the prifoner or other on his ^ 

behalf. 
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behalf, to deliver him a copy of fuch com- 
mitment, fhall forfeit to the prifoner loo/. 
and for the fccond offence 200/. and be in- 
capable of holding bis offic? j to be recovered 
by aftion of debt, 6f r. . 

§. 6. No perfon, enlarged by this writ^ 
fhall be again imprifoned for the fame of- 
fence, other than by the legal order and pro- 
cefs of the court wherein he is bound by re- 
cognizance to appear, or other court having 
jurifdifbion of the caufe ; penalty for fame 
knowingly, and aflifting therein, 500/. 

§. 7. Perfons committed for high treafon or 
felony plainly expreffed £^^. on prayer in open 
court, the firft week of the term, or firft day 
of feffions of oyer and terminer, or general 
gaol delivery after commitmentvthc juftices 
thereof, or of K. B. are required on motion 
in court the laft day of term or feffions, to 
fet at liberty the prifoner, on bail i unlefs it v 
appear, on oath, that the witnefTcs for the 
crown could not be produced that term or 
feffionj and if on prayer at like time to be 
brought to trial, fhall not in the fccond 
term or feffion be fo brought to trial, he. ' ^^^ ^^^• 
fhall be difcharged from his commitment. 

§. 8. Not to extend to perfons in debt, 
or procefs in civil caufes; and, after dil^ 
charged on his criminal offence, may be de- 
tained in any civil fuit. 

3 ^-^^ 
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§. 9. Provifo, for this writ to remove pri- 
foners from prifon to prifon -, (in which bail 
is not concerned.) 

§. 10. Penalty for denying Bd. cor. on 
view of the warrant of commithient:, where 
it is hereby ordained to be grantedi 500/. 

•§. rt. Writ to run irtfor coufrties pala- 
tiHe tod privileged places, Cikjue-forts^ 
WaUs^ Vifivick^ J&rjey^ iftd Gitrn/e^. 
•' ^. 1 2 . No pcrforti, fubjeft of thJi rc^atlm, to h^ 
ifelt prilbffirt* btyond feas, either 'Within 6r 
without the^ Bfitijh dottiinidits : ftrch itrlpri- 
fbhment judged illegal. P<irtalty by iftion 
<5f falfe imprifonment agiinft pcrfons com- 
rtrttting, dctaihiftg and afliftiiig, treble cbftj, 
damages not lefs than 500/. ind no delays. ' 
Perfons framing fuch commitment, &f^. in-^ 
tfirt" premunire, and difability of office. 

§• *3> i4> '^» i^- General exceptions, 
^c. not refpefting bail. 

§.17, No perfon fhall be fued for any 
offence in this aft; unlefs within two yefirs 
after fame committed, in cafe the' party 
grieved fhall not then be in prifon ; and if 
fo, then in two years after the deceafc of the 
perfon imprifohed, or his delivery out of 
prifon, which fhall firft happen. 

§. 18. After proclamation of afllzes, no 
perfon to be' removed but before the judge 
in open court. 
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§. 1 9^ And after afljzes ended, any perfon 
or perfons detained-may have ba. cor. 

§. 20, In fuits for offence againft this aft, 
the defendants to plead general iffue, &fr. 

§• 21. And becaufe many times per- 
fons charged with petty treafon or felony, 
or as accefTories thereunto, are committed 
upon fulpicion only, whereupon ^thcy arc 
bailable or not, according as the circum-^ 
ftances making out that fufpicioa are more 
or lefs weighty, which are beft known to the 
juftices of peace who committed the perfons, 
;^nd have the examinations before them, or 
toother juftices of peace in the county, it 
is enafted. That where any perfon Ihall ap-' 
pear to be committed by any judge or juf- 
tices of peace, and charged as acceflbry be- 
fore the fadl j to any petty treafon or fe- 
lony, or on fufpicion thereof, or with fufpi- 
cion of petty treafon, or felony, plainly andl 
Ipccially exprefled in the warrant of com-» 
mitment, fucK perfon Jhall not be removed 
or bailed by virtue of this aft, or in any 
other manner than they might have done 
before the making this aft. 

Sect. II. Cafes where Bail is grantahl^ 
on tbisjiatuiej or otherwife. 

\B/rr« remarks, on this flatute, that if an iBurnj^iji. 

« 

offender^ as formerly, were carried to gaol, 

with- 
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without being firft carried to a jufticc of 
peace, to be by him committed ; ho would 
have a right to be bailed on this aft, what- 
ever the offence. And' the warrant fhall 
Specify for what caufe, particularly he is 
committed 5 not for treafon or felony gene- 
rally, but what fort of treafon or felony, and 
what their particular offence was, that the 
court may judge whether the offence be 
bailable or not. 
Comb. 6. There are feveral cafes which (hew that 

** ^/^- ^^* no time fhall be loft in proceeding againft 

4 Inft.71. * a prifoner, where he is committed, and this 
^^^•^^•97« time feems limited to one term, or one 
Luu 12/ fcffions J in which cafe of negleft of the 

profecutor, the prifoner fhall have his ba. cor. 
and be bailed. 

By the above aft a commitment muft 

not, as heretofore, be general ; and there is 

a cafe of two perfons committed for aiding 

and abetting Sir James Montgomery to make 

381. * his efcape, who was in cuftody for high trea- 

^Idn. 596. fQn . on a ha. cor. they were admitted to bail, 

Ray. 65. * becaufe it did not appear what fpccies of 

5 Mod. 7«. treafon Sir James was guilty of, 

1 New Abr. Every mittimus fhould have a lawful con- 
and'the au- clufion, viz. that the party Ihall be kept till 
thoriries *' delivered by law," or *' by due courfc of 
there cited, Yzyf;' or '' till further order," or " for want 

of bail," or othcrwifc ; without fuch con- 

clufion 
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clufion the mittimus is irregular, and the 

party may be bailed. 

And in order that the prifoner fhould be Salk. 103/ 

entitled to the benefit of the ha. cor. aft, it ^^,^^- '9*- 

. 2 Jo. 222. 

is enadted, that the prifoner fhould enter his Stil. 41^^. 
prayer to be tried xhtfirji week of the term, ^"^' *^- 
or day of the feiTions after commitment : 
but in this point Lord Aylejhurf% life was 
proVed critical, and he was (though he had / 
omitted this) admitted to baih 

If the warrant of commitment do not iBl.Com; 
fpecify the crime, ha. cor. lies for the pri- ^^' 
foner, and he will be difcharged by bail 
thereon i for, without fuch fpecification, the 
gaoler cannot detain him. 

If ha. cor. be brought for one committed i Lil. Abr. 

for felony, the court will admit him to bail, ^'^^^ 
but not with lefs than four Jureties j for the 

crime being capital, extraordinary bail is 

required. 

Ha. cor. was brought for a member of i Wilf. 209, 
the houfe of commons, committed for a 
breach of privilege, in order to be difcharged 
on bail.. The court would not interpofe, 
and faid, they had an inferior jurifdiftion, 
and could not enter upon it. Surely this 
muft have been during the feflion of par- 
liament. 

The court of King^s Bench cannot pretend Yaugh. 157. 
CO the only, difcharging of prifoners upon ba-^ 

beas 
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heas c^rpuSi unlefs in cafe of privilege ; for 

the Chancery may do it without qiieftion : 

fo alfo may the Common Pleas, or Exchequer, 

5 Mod. 198. if upon return of the ha. cor. it appears 

that the imprifonment is zgzintt law. 
Vent, 330. After the writ be returned and filed, the 

34^- court of King's Bench, may remand the pri- 

foner to be brought up from time to time 
till they are determined whether to Bail 

or not. 
Vaug, 157. An ha. cor. may be had out of tlje King's 
Coke,^f.Vc. ^^chot Chancery, thou^ there be no pri- 

vilege, 6fr. or in the court of Common Pleas 
or Exchequer, for any officer or privileged 
perfon there; upon which writ the gaoler 
muft return by whom he was committed, 
and the caufe of his imprifonment -, and if it 
appearcth that his imprifonment be juft and 
lawful, he fhall be remanded to the former 
gaoler -, but if it fhall appear to the court 
that he* was imprifoned againft the law of the 
2 Jones 13, land, they ought by force of the ftatute to 
*' deliver him 5 if it be doubtful, and under 

confideration, he may be bailed. The 
King's Bench may bail if they pleafe, in all 
cafes ; but the Common Bench muft remand, 
if the caufe of the imprifonment returned 
be juft. 
Vai^. 157. But the prifoner is to be difchargcd or re- 
manded barely upon the return, and no- 
thing 
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^tettg dfc, whether in the King^s Bench or 
Common Pleas*. ^ , . 

It h mantfe£t> whti^ the King*s Bench hath Vaugh. 151. 
iipon ha. c^n difcharged a prifoner com- 
mitted by the Qumcery^ the perfon hath. 
been again committed for the fame caufe by 
the Cbanceryy and redelivefed by the King's 
Bench ^ but no quaihing Of the Chancery order 
for conMTiitment ever heard of i this is not 
prafticable, nor could it avail the prilbners 
any thing \ and befides, in fuch cafes of re- 
comftlitment, the party hath other and pro*- 
per remedy, beiides a new ha. con 

Ha^. cor. was brought^ and defendant ad<» Salk. 104* 
mitted to bail for forging indorfements on 
exchequer bills, becaufe the crime was only 
a great mifdemeanor i for though the forging 
the bills, is felony, yet forging the indorfe^ 
ment is not. It is felony by 8 fef 9 ^* 3. r* 20. 

Ha. cor. was brought to admit defendant i Wilf. 29, " 
to bail for a libel ; and the court fbfFercd 
him to enter his owii recognizance, but de- 
fired time to cohfider of bail ; nothing is 
mentioned of their opinion having been ever 
given, and in the margin, a cafe is cited, 
where they never gave any. 

If the prifoner be convifted, and the con- Salfc. 34?. 
virion appears on the return of the ha. cor. 5 Mod. 19, 

20* 

CO be only defeftive in point of form ; 'it is 
at the eledion -of the court to bail or diP* 

Q^ charge. 



\ 
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charge him^ or obliga him to bring his writ 

of error. 
Szlk.6u Bail is never allowed for otic convidted of 

47nft. 178. manflaughter, till clergy had j hut Mr. Li/k'% 
3 Bulft. 114. cafe is exprefsly contradidory to this. rule. 

I RoLRep. 

2 Stta. S48. Kitnherley was brotight up by habeas cot* 

fUSy being committtd to fFoodftreet Compter ^ 
for felonioufly niarrying Bridget Readin^^ 
contrary to an trijh aft of parliament, (6 Ann.) 
in order to be tranfmitted to Ireland to be 
tried s the offence being committed th^ c 

Strange moved that he might be difcharg* 
ed or bailedy infifting that juftices of peace 
in England are confined to aft only as to 
fuch offences as are againftthe laws o{ Eng^ 
Undy and committed in England-, and the 
provifo in the ha. cor. aft gives no poWer as 
to offences in Ireland^ but leaves it on the 
aVcn. 314. former praftice. Sed per cur. it. has been 
^ ^'75- ^i^g i^ Qq\^ Lundy' s_ c^fCf and the court 

have refufed to bail g mm committed for a 
murder in Portugal, If application is not 
made to have him fent over in a reafonable 
time, you may ^pply again. Thereupon de- 
fendant was remanded, and upon application 
to the fecretary of ftate, it was referred to 
Mr. Attorney General to confider of the 
• manner offending him over : and upon an 
attendance . by counfel, Mr. Attorney re* 
_ ^ ported^ 



• I 
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ported, that he might be taken from the 

CompUr by a itieffengcr. Who Ihould have a 

warrant to carry him to Irelandy whither 

•he was carried, tried, condemned, and exe* 
cutcd. 

A person brought out of Wales by ha. cor. Sty. 41 J* - 
ttioved to be bailed, becaufe they had no 
gaol-delivery there ; and he was bailed to 
the next aflizes. . • 

For cafes on the fufpenlidA of the ha. cdf. 
aft, fee 8 Mod. 98^ and Sir fT. fFyndham*s 
(fofe, 3 Fin. 515* 534. 17 Geo* 3* c. 9* 

jiff on keeper of the Marjhaljea prifon^ hav- 2 Strai Sjn 
ing before been tried for iuppofed murders 
of four perfonsj by putting them in a place 
Called the ftrong room> on all which he was 
acquited to the general fatisfaftion 5 but pre- 
fently after he was at liberty, a fingle juftice 
of the peace, upon informations of a . fifth 
perfon having been put into the fame room, 
and dying within a year after, thought fit 
to commit the defendant again for murder t 
And upon ha. cor. moved to be admitted to 
iaily on producing copies of the informations 
and affidavits of the former trials, and of 
the identical nature of the ofitnces : but the 
court refufed to look into the informations, 
though they were preflcd with Lord Mo- Salk. 1^4, 
bun's cafcy where they looked into the depo- 
fitjons taken by the coroner, upon a motion 

Q^a to . 
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tx> bail ; and in the prdent cafe they nc-* 
mandcd defendant, who lay in prifbn till next 
allizes, when the grand jury did him the 
juftice to return the bill ipioramus, and he 
was difcharged. 

The judgment in the cafe of Lord M^^ 

bun, b only reported by Salkeld I04. ttiz. If 

a man be found guilty of murder by the co* 

roner's inqueft, we fometimes bail him, be* 

caufe the coroner proceeds upon depofitions, 

taken in writing which we may look into ; 

' ?"!?* ^^* otherwife, if a man be found guilty of murder 

jBalft. 113. , ' . . r if 

I RoU Ktp. "7 * grand jury ; becauie the coiut cannot 

268. take notice of their evidence, which they by 

' ^' * oath are bound to conceal. Et per cur. There 
is no difference between peers and com* 
moners as to baiL 



2 Stra. 911, 



As in Dalton*s cafe, who had the misfbr^ 
tune to kill his fchool-feliow at Eaton. He 
was committed by the coroner for manflaugh- 
tcr. On motion on ba. cor. for bail the Cb. J. 
faid, his being committed for manflaughter 
was no reafon ; for if the depofitions amount* 
ed to murder, he would not bail ; e contra^ 
if they amounted only to manflaughter, he 
would bail, though the coroner's inqucil: 
had found it murder ; and faid, the diftinc- 
tion was,between the coroner's inqueft where 
the court could look in tQ the depofitions; 

. aod 
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and in indidment, where the evidence is 
fecret. 

So likewife, J.S. being committed upon Salk. 104, 
an indidtent for murder, moved to be bailed, ^^f- 

2 Ion 222 

tend this within three weeks of the feffions. stil, 116. ' 

Rokejby and Turton were for bailing him ^ be- * ^ulft, 85. 

caufe the evidence upon the affidavits read 

did not fetm to them fuffi'cient to prove 

him guilty. Holt Ch. J. ' and Gould contra : ' 

The evidence does afFeft him, and that is 

enough j the allowing the favour of bail 

may difcourage the profecution j therefore it 

is not fit the court ftiould declare their opi-^ 

nion of the evidence before-hand ; for it 

muft prejudice the prifoncr on the one 

fide, or the profecutor on the other. Bail 

was not granted. 

Theinaxim eftablifhed by TDtf'yj/iw's cafe, Salk, loj, 
is, that' a perfon taken on an excom. capi- i34»294» 
endo is. bailable while the return of the ha. J^Bulft. 122. 
c4f. is under thc'^confideration of the court. Far. 59, 61. 
Upon 2iha. c$r. to bring up the body of de- J 2%'c7°^' 
fendanta ^^xaker, the caufe returned was 558. 
a writ of excom. capiendo I 'which recited ""if ^^•^ 74- 
a fignificavit of an excommunication for '67. 
teaching fchool without a licence ; and the '^ Roll Rep. 
court* doubting whether this was an offence, i sid. 286. 
defired to hear counfel thereon 5 and then ^ ^^^ ^^^- 
Mr. Nor they moved, that he might be bailed vaug. 157* 
in the mean time i and cited feveral autho- 

0^3 ' ' ritics 
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ritics that a man might be bailed while ih^ 
return was linder confideration ; and alfQ 
Price's cafe, Mich. 29 Cur^ 2, B. j?J. who wa$ 
taken upon an excom, capiendo and brought 
up by Im. cor, and bailed^ while the retunv 
was under con£dera,tion ; and in that cafe tbq 
court being againft Price upon the return, hi^^ 
counfel infi (led that he could not be commit-, 
ted again, and thought they had!got an advaQ« 
tage that ways but notwithilandingi^ he wa$ 
recommitted. He cited alfo Qerh*^ cafe, who 
was committed by the Vinrner's cofiip;(ny,ai:i4 
bailed by Holt Ch. J, at his chamber. Upoi\ 
thefe authorities, the defendant ,w^ bailed., 
and the entry was traditj^r in ballitm tt interim 
(i^ria advifare vult 3 and the cpaditiofi of tho 
recognizance wis to appear tjxc firft day of 
the term, ^adffotndayto day i and if die 
court fhould adjudge the return go^d, to 
render his body to prifon. The chief Juftico 
faidj they bailed men ip execution, u|)0|i m 
audita querela s and by' the petition of right 
muft bail or rendand men in convenient, 
tiine. The fame i^le was made in that tervn^ 
{Trin. iz fT.j. B.R.) in Reynold*^ cd!k^ 
(who was coniniitted by the court of aiders 
men for aflliling to marry a city -orph^) 
whilfe the court confidcred the return. 
8alk. 106, Similar to Dav^n*% cafc cited- above, v^ . 

ill!sl^ii7, ^^^^ of Dodor fTat/an, Bilhop of Saiht Da- 
13ft ' VJds } but; bail wsm denied h^re;| becaufe of 
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tf falfe pka : defendant was taken on iihfAr'* Mod. Ca. 
^ommuM. capiaidoy and brought into B. R. '^* 
\3Y haheai carfus^ and pleaded to the writ, Lut. 174,. 
that he was a Jprd of parliament, and moved ' ^"^' < 5 2- 
to be bailed, while the return was under 
tonfideration > abd Lowell faid, though it 
had been done, it wi&i^ in their diftreticm^ 
and was contrary te the ftatute of Wififn^i^^ 
fter\ aitti he did nibt thiok it difcretion »pk>A 
feeh ■ a'^pfca, which every body knew to bfe. 
falfe, he being deprived by commiflioncts 
of delegates, of which Powell was one* on 
the appeal. Holt Ch.J. agreed ; and /that 
tnoughthey cotild not take judicial nq^lct 
of the fraifcy 6f this plea, yet it fhoulft- iMh 
their difcretion ; and 'hi' Was not bailed:? ■ "^ 

A p^flbh came up on a hd. corl ehUr^i 2 Stra. i ijS, 
wkh^a tdrtimitmetat^ for it roWiei/ tm *^'di6 
highw^.'; And the prAfttutor attending,' irt- 
lifted h^'^a*; the mart j- and though dg&f iff- 
fidaVitS df^ci*dible perforis, Ji*bVJ«g Mib to . : 

fee at ariotte^r ^ace at the tiwie 'rte robbery 
was iwMji to; wine r^^' yet the court re^ 
iufed to idmit him toib^Atji^xkor^t^ Him 
to remain till thtedfl3z«s. 

.A perf<m iiidi(Sbed otf yb/^i^ of rMery.^ Sty. 41s. 
was outlawed) ^nd taken oh the ouefewy, 
and brob'gHt 'Wit of ei^fttr; and bihig 
brought-up XKX^t KiHf's^^ikch by *«., ah\ 
prayed bail, and took vno exxr'eptiows to the 

0^4. in- 
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indi£fanent» viz. i. That he was in 
and knew nothing of the outknirry*. a. That 
the charge is too general^ and nobody pro^ 
fecutes : but by Roll Ch. J. he cawnat be 
bailed. 
1 1 Mod. 261, A pcrfon charged with picking ppcJUts^ on 

motion for a ba. cor. and ofiering unex^ 
ceptionable bail; though the court had a 
difcretionary power, yet, there being affida- 
vits of defendant's being. cHarge4r^M^;thf 
fad, they confultcd and rcfqfi^ hail ; -r- 

Kay 381. A perfon accyfed of high treafon, and npt 

within the ba. cor^ zSt^ is not de jure to. \)t 
baile^ by the court Qf Xw^V J?<^rc^- % . 

I ) Mod, 45. A; ipan. was brpqjght up to 5^ /?, by ba^ 

cor. upon a coninriitaient by a juftice of peace, 
wl)o h^d {:ognizance of ^e caufe i Jt was 
faid, he was not bailable till the -order i$ 
quaihed^ becaufe till then he is in ex^iQutiQn. 

I Raym. 6i, The prifqn^r muft enter hi9 prayer. ac* 

cording to the bd, cor^ aft in the fame 
county where he ought to be tried, elfe bail 
will be denied^ hinir thereon i as in the cafe of 
Leaf on and another, . where this was declared 
to be the intent of the ^Q:^ and in that cafe 
\t ihould have been at the ^fl^zes in Stirrtyy 
for the K. J?, cannot originally hold plea of 
felony out of MtddUJcxi and therefore K. A 
will remind the prifoners* 



Defendant was out on bail in an a£tion ^^* 3S3» 
in B. R. and»was talc€nA)n an-- extent at tho^ 
Queen's fuit j the bail brought him up on 
a ha. cor. and prayed'he might be commit- 
ted to thc:J}^arML^f^:fh^fo^^^^^ 
notwithftandingigric^t ppfUpfijci^n was made 
biy the Attorney Gener^yhe w^turn,jedover^ 
l^cs^ufe.tlke ^Q^n, hcf€ wasbp»rece4enc to the 
extent* ,• > ■; r.- /. ■ • -• o It 

. A perfpn bei/ig comnjittfiftfetsia mtfrious % Mod.s^ 
ewkr an4^^Mggkn moved on ha. ecu to be 
dMcharged, bectutfe hc-^id ]>e(cm in i gaol 
tmnterm finc'e the indiQynent ^as -ifound, 
and n^t: yet ifcrought: to. bis' jtw^^' and be- 
♦^fi? of the yagwhefs andi iirfpftn^ity of the 
war.i:ant; ^jThftqcourt held th^ifirft. obje^ion 
good ; but as to the other, they held, that 
a; juftice ofiqpeaoe 4Ciu^ take xairei' tUat: he h^ 
fuch an information of the faft a& .mayTwi 
fufficientto fupport his warrgnit^f conatijitf^ 
ment ; bujt |ie P9yld not T(?t je fofth ia t^ji^, 
warrant itfelf, becaufe ib much certainty is 
not required iif Warrants, ^'in writs' ilid . 
pkadings'which are always ' oh rctord;; thejr^ 
were of bpinibh tt lail hm\'^h\A \i^ having' 
no b^il, was rcoiafidcdt "' 
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CHAP. VII^ 

Or SuS.2TIES. 

- • -^f 

'^^ Haring now tnnrerfed throt^ Ac iieji' 
'^ ^ '^ edhrj' tsA i^2k €onQKnmcnts ofbaB^ 
' ' • in- crimifirf ^afcs, tkc dofinj^pait «f 

- ' this work'iccfixis to be wdl'ftdapcsed txi 

die confideration of the nature of for^ 
ties, in VStJi manner « die clofe gf the 
-'"^ 'ftrft part was made to cq^tatn. die sa^ 
Ic. t«ire of^ plidges^ i^ieh ftems to- bear 
ibme affihity to that of fureties ; inaf^ 
'' much as Hhau: neither o^ dkem are alto^ 
' ' gether Kke ilkil, a)thdii^ they ftand 
^'' "mfj nearly in the iame^lvdicameiit. 

- I ''t' ' ■■• - ' ■ "• •■ .. "» (»1 !»;• If 5 • I 

SiU a.£:T i £ S mi}; be confihed to 4Jr» 
iicada: „..: -.!; • ■. >;" -v • ■: 

9' B'c T. f I;' jPVr f i^ jo^rf Mavibur. '' 

brfc will pefhapj he. obyi^ji to ; t|ie feaden^ 
thaj& the fiii^jejs^iyeabcfocejd^ «P?giflar*l*^ 
whea the oflQsqdq: is difcha^ed: fro09 tii% 
cuftody of the ofEcerj^ or ^pie whif:^ -af(^ 
then given by the accufer to profecute at 
the next feflions of the peace, might have 
been arranged under this chapter ^ but as it 
' W^s found neceflary heretofore to mention 

this 
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thi$; mattef un4er the hea4/Af Cafes bai^s^lc^ 
fo it i& deemed , unnecdTary tq recapitulate 
fbe fame here; The 4lK>Ye ofder i has. bec<i 
therefore laiicl dftwn for thi^ iubjcft^ 
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4. /few /i&^ Tw^ H atfchargea or juper,^ 

I. What is this Surety, 

^ ;Sl^rpty,of,^e;p€ace^ fayf^PTf lS«nr,^w ^^"™'"^* 
9^kna)vl5^gi;^ ;^ recpgnuanc^or.bqmd to the 
}iin^:t2ikj^fy^ ajconipe^ei^it judgeof lecordf 
for the kec(pu^g die pt^f{CL^ ^d this fjui«|et^ 
^very^uiliqe ,,of th^ pfi#c.c, m^.f^r Jm^4 
cc»nmand ^jby; a . twof^l^ .^tMuty.f.-ff i^^as a 
]9Hiu^^r commanded xhereto-by a high^rau^ 
thority i (ajs when s^'wrjt of/S^/iV^vi^dipeded 
9Ut of chancery, or B. ^ if djeliifered;to hjfn) 
a. As a judge, ^nd by yif^uf^qf his og|c<^ 
db-ivcd fpcun hiscojw^ijp^n."^ ^ = \..^y^j^ 

And thi« recognizanw, mai^ibe rcgg^cd i Haw. 1 29, 
^t the difcretion of the iijfeicfe, ;a$ to^^fifi^ J N^^Abn* 
nalty, number, and fufficiency of the fi^un^ 692. 
ties, and time of continuance ^ butrfitfpc- *^^^" ^^' 

cific^ 



1 

93$ -I*. IL S 5 it is t V. 

^ifics hoflc of thefc, ihd is general, it is 
'^oodjaUd if it fixes no time, it Ihall be 
fheld fwlifc f tutlri^'iheuiiial and fafeft waj 
to bind die;p'artyito the ne^t'fcAlsons; - 

V * -^ 

Sira. 1202. Whtrf ^ticIes^of the peace* ^fe prefcntcd 

t6 ''the conrt, wHicfe is done oh oath, ^hc 
court will .gfvi 1 credit to thc^ ciadi .of. the 
' party, and paijgftf, inquire in$|0^. tfcc trutfe of 
the artklcy b^ naay; revi^.^t and 

hear, any pBic^ions arifina on , the face of 
them as to me propriety of granting fui'ety 
thereon. 

• t > 'J ■ 44 '^ •« . ■ \ » .• 

I>alt,c. 176. The conclition of this recognizance is, 
■; " • ' .V, "Jtf^t.'if (thAffender) IhaH jfeHbrialfy ap- 

i^iF'!jefeVe''tH^3ijftices of oiir ' ft)V(^reign 
\drQ--ihc'-Kittgi ' kli the next gcrteral feflions 
ttPffi^ peace ^ bc°Rblden in aridifcKr-thc'fatd 
fefiffinty'of-iii^^ — * id lanfwer to 'fach* inattcf* 
4^^Mlffte^<«^«ect 'agairtft Itiiii-liy "(tire 
tjahy C(6ffiplJuhi^)-'to 'do and receive that 
^Jdipbythfe boM; iHm be theh and.thfere 
tejHirtid^hiffl'i-ina that -if he- fn the "mean 
fMB',' db' k\pc|/'^e peace of iStir foveirjgn 
Lord the Kingi^ttt^&Ms th?^''kmg*s nrtajefty 
; ;' '; " ' kftif^^m'^miii!ih}r^bplii'kn^ ^fpcciallyto. 
'jt\ : |, ^trAd^ht Tiid'^lj^^ theft to 



2. if^Ben this Surety is grMtabU^ and' when 
... not. ': 11 

. . ■ . • / 

Lamhard and Dalton both .think it feeni^ 3 Bum, ig^ 
dear- that if a man is in fear of fome future t^u V*!'k 
injury, a& that another will hurt his goods, 
or his lervants or cattle, furety for the peace 
jhall.not be granted hinii ; for this is the ler- 4 Bum, aaj^. 
vant's fear, and not his mafler'ss and as to 
the goods^ the recognizance is to the King 
and people, and for their benefit, and not 
for goods* Thus then the granting furety 
is reduced only to pcrfonal fear. 

But it is further faid, that if one threatens 3 B«nj, 7, 4, 
to hurt a man*s wife or child, he may 
crave the peace, by virtue of thefe words 
In the commiffion of the peace : ^^ And 
to caufe to come before you all thofc 
who to any one or niore of our people conr^ 
ierning their bodies or the firing their houfes, 
have ujed threat s^ to find fufEcient furety for \ . . 
the peace, or for their good behaviour to-* 
wards us and our people." " And if they 
fliall refufe to find fuch furety, then them 
in our prifons until they (hall find fame to 
caufe to be fafely kept." 

Have uJed threat s^ It fhould feem from 3 pum, itw 
the many caufes which, from time to time, 
have been adjudged fufficient to bind to the 
good behaviour, that this exprelTion is not 

t' 

.3 to 
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to bfe underftood of words onL/^ but o^ 
threatning aSliom likcwife, or any thing 
whereby ^ man has juft caufe to apprehend 
the burning of his houfe, 6i fome bodily 
4Biirn^2tt« hurt to be done to him; and thejuftice is 

bound to grant fecurity on oath of Aich 
fear. 
S Bunii 18. For the peacCy or their good behaviour.!^ 

liOrd Hale (peaking of the ftatute 34 Ed. 3. 
r. I • (on which Mr. Crompton fays, that this 
power of the juftices to bind to the good 
behaviour is grounded) fays^ that this bind- 
ing, though exprefled generally^ and with^ 
aH.H« 137. out any time limited, yet is not intended to 

be lierpetual, but in the nature of bail, viz^ 
to appear at fuch a day at their iefllonsi, and 
in the mean time to be of good behaviour | 
but fee ante 236, where it is faid, if no tioic 
limited, it fhall be* held for life ; but the 
ufual form obviates this difficulty. 
Ndy. 70. When an offender is brought before a 

juftice of peace, the party ought to tendef 
Aireties, and it doth not behove the juftice 
to demand it. 
4 Bum, 230. All perfons whatfoevcr, under the King's 
Cra»pt.ii«. protcftion, being of Jane memory, whether 
Stra. 1207. natural and good fubjedts, or aliens, or ex- 
**^^' coipmunicate, or attainted of treafon, have 

right to furety of the peace ; and it . is cer- 
tain a wife may demand it againft her huf- 
I band^ 



liand, threatening to bejit her outrageoivrflf 5 
mnd diat d hufbind may have it againft hife 
wife: and if the wift cannot find fureties> 
(he ihall be comhiittedV ^nd fo th^^ ffiiA be 
iidof aflii^/- :" '"•■•■ '-^ '■' ; '' 

An infant uncter thje a^e of (bvtitcn Mkj Dalt.cii/. 
fcivc this fecurity ; but infants and ftme to- ^/^^^-^V: 
verts ought to find fecurity, amongft their 
friendsi arid not be boiind then^felves. 
i A woman eiihibited articles of the'pcace, Stra, 1231% 
ftiling herfelf thc' wife of defendant 5 fetting 
put afts of cruelty^ and the pendency of a fuit 
' in the .ecclefiaftical court for reftitution of 
conjugal rights s defendant con^g to put 
'm fecurity, infifted the recognizance fiiould 
liQt be taken fo as to early .any admiilKon of 
^heir marriage, and the court : ordered it 
Ihould ftand thus : *VTo keep the peace, to- 
wards our foyereign Lord the. King, and all 
his liege people, ,artd particulaj-ly towards 
Hamah Pentf,, yrhphath exhibited a^rtides of 
the peace againft him the faid/5^. Bambridge^ 
by the iXW^. pf Hannafi Bamhidge, wife of 
him the faid James, and. that he Hull not 
dep^^rt the,cQ^urt without leave, .6?r." 

If a man finds furety for the peace befow^ 2 Blackerby/ 
the juftices ofjthp peace in the county, ^ the ^^^ ^j^ 
fuggeftionof J^, .and after this> J. comes-in* pL 131. 
to J5, R. and makes oath. That he is in doubt 
of being ill .treated by Ijiim, and.fl.rays furety 
of the peace ^jaipft him^ hf;]}; to have it| 

and 



and upon that ^/upeffedeas xb\thc]}itddes of 
peace to difcharge the bdndii^hich is before 
them. Held by all the judges* ' . r 

a Bhckcrby Threatening to take and impriibri a fnaili 

^** is no caufe to arreft and litiprifon'hinrti tiU 

he find furety for the peacsf* . . 

t Haw.'x27r One threatened to be imprifonedj dt to be 

beaten^ may demand this fecurity. . / 

U&. Cafes. A P$rtugue/e veflel arrived in the river of 
\ Thames ; the failors on board were uoiii^r a 
written covenant with the captain^ to navi« 
gate the veflel from the port oiLiJbon to that 
of London^ to go on ihore in London oiily by 
the captain's permiflion^ and when the veflel 
Was reloaded there^ to navigate her back to 
hijbon. Two of the failors having received 
permiflion to go on fliere, rcfolved not td 
return on board, -and in the darkncfs of tfit; 
night fet upon the captain in his way to th6 
liiip, and trfed him with great iruelty ; he 
laid his complaint before the magiltrates in 
London, and they were brought up the next 
day, by virtue of a warrant, for the aflault , 
and having confcfled the aflault, and it not 
being poflible for the captain to be in Eng- 
land at the next feflions of peace, he prated 
not to be bound over to profccute, and to 
' have his men j which was granted, on their 
giving fecurities to keep the peace, and to 
fail according to their covenant, and th^y 
were remanded on board immediately. 

Oft 
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,On txhibiti,ng articles of the peace, it w^ Stra« 47$. 
objeded, that the faft was done before the 
ad of grace, and pardoned thereby 1 and 
the cnme being gone, by this, it mull b« 
confidered as never done 3 and the court 
never demands fccurity for the peace barely 
on a man's fwcaring he goes in danger of 
his life^ without laying fome fad before the 
court, that it may appear to be lucK a m^lu^ 
qui cadere poffit in conftantum virum : But 
by the court— — Suppofe It was threats only^ 
would not they be a ground for articles, 
though they are puniftiable? Though the 
(^Gt is pardoned^ yet it may be inftanced 
for an inducement to us to believe defendant . 
a dangerous perfon* The defendant entered 
into the recognizance. 

Security of the peace muft be prayed and a Burr, yto, 
tnken, where the offence was committed 
which gave rife to it, for elfe it might be 
very vexatious ; the fecurity muft be given 
where the articles are prefented ; and in this 
ciafe, a defendant might be obliged to travel 
many miles ; or if there be any particular Ibid, to4«. 
inconvenience arifing therefrom, a fnOndamus 
rtiay iffue to a juftice of the peace in the 
county, empowering him to take fecurity 
there ; or the fame may be done by indorf- 
ing the attachment of the peace with fuch 
a pov/er, and fpecifying the fums in which 
the parties fhould be bound. 

R In 
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4. Buni, 233. In Kke manner, as in cafes of bail, if the 

c.^iQ? ** ' juftice has been deceived in the fufficiencjr 

of the fureties, he or any other juftice may 
afterwards compel the party to put in other 
fufficient fureties, and may take a new re- 
cognizance for the fame. 

Dalt. c. I x6. If a man will require fureties of the peace, 

becaufe he is at variance, or in fuit with his 
neighbour, it (hall not be granted. 

Dalt.c. n;. A peffon of nonfane memory cannot have 

it, nor can it be granted againft him j but if 
there Ihall be caufe, the juftice ought to pro- 
vide for his fafety. 

I Haw. 127. The nobility are exempted from this fure- 

ty, and the fafeft way of proceeding againft 
them, is by complaint to the Chancery or 
King's Bench. 

3. JVhen this recognizance is forfeited ^ and 

when natfo. 

Dalt. c. 121. Th^ aft that fhall extend to a forfeiture 
4 urn, 235. Q^^Yit recognizance muft be done or intended 

to the ferfouy or in terror of the people :— 
therefore to enter lands where he ought to 
bring his action \ or to difeife another of his 
lands J or to enter lands or tenements with 
force, without offer of violence to any one, 
and without public terror; or to commit a. 
trcfpafs in another man's corn or grafs \ or 
to take away Another's goods wrongfully, ^^ 

it 




ftEGO^wi^AfircE of Peace fol^ite^. V. tt. 243 

it be not from his perfon, or to fteal ano- 
ther man's horfe, or other goods felonioufly, 
being not from his perfon : All thefc and 
the like are breaches of the peace, but will 
be no breach of the recogniz^ce ; nor breach 
of the peace within the meaning of the com- 
ttliffion. 

Mere words of anger or paflion, as liar, 1 Haw. 130 
knave, rafcal, drunkard, are no forfeiture ; 
for they do not challenge a man to break 
the peace, though they tend to it. 

If a man hath broken his bond, when Lamb. 78. 
convifted thereof by due courfc of law, the ^^°°^- '25. 
juftice ought, of difcretion, to bind hint 
anew. 

If the recognizor makes default in appear- 4 New Abr.r 
ing at the feflions, the juftices may, at their g^^* « 
difcretion, order the recognizance to be con- pi. 17. 
tinued to the next feffions (for which further ^^^* ^' "°' 
fecurities have been taken) or may take a 
reafonable. excufe for nonappearance : other- 
wife the default fliall be recorded, and the Lamb. 109. 
recognizance and record be certified into 3 H. 7.0.1. 
Chancery, King's Bench^ or Exchequer \ and in 
cafes of felony, by 1 and 2 P. and ilf, c. 13. 
to be certified to the juftices of general gaol- i 

delivery. This matter feems to be underftpod ^ Haw, 1 30 
liberally, and there are many cafes of actual 
a0auUs that do not forfeit a recognizance; 

R 2 fuch 
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fuch as lawful chaftifement> reafonable r^ 
ftraint, and the like. 

Dak. c. 120, If the hujband be bound that he and his 

mr/<?.fliall appear at fuch feflions, and that they 
(hall keep the peace in the mean time^ fefr. 
and at the day the hufband doth appear^ but 

Croxnp, 144. not his wife* Here Mr, Crompton faith, the 

recognizance is not forfeit ; for if there (hall 

be caufe to continue this furety of the peace 

againft the hufband and wife^ he fhall be 

bound and not the wife j and therefore the 

wife's appearance is not greatly material, 

but query this doftrine j and fee Fitz. For-* 

feiture 17. 8 £. 2. 
^ am . 1 15, . g^^ ^j^^ recognizance is forfeited by doing 

Bro. P.pl.2o. violence to any perfon> whether this be done 
4.Butn, 235. j^y ^j^^ party bound, or by fome other thro* 

his procurement ; as, by manflaughter, rape, 
robbery, unlawful imprifonment,- and the 
like; but it is not forfeited by any af- 
fault, which could have been juftified in 

iNewAbr. ^^ aftion, or upon aq indiftment for the 

'^^' aflault. 

I Blackerby But it is added, that to a forfeiture of this 

I H recognizance, there muft be an adtual breach 

a Roll. Rep. of the peace by an affray, battery, or the 

'99- like. 

Br.Tit. Peace . Procuring another to break the peace, is 

NewCaf»77. ^ forfeiture of this recognizance. 

a I pi. 351. 

1 Haw^ 130. * This recognizance is forfeited by treafoa 
• againft the king's perfon, by unlawful af- 

fembly 
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fembly in terror of the people ; and even by 2 Blackerby 

words tending to a breach of, the peace, as 34i- 

by challenging one to fight, or in his pre- 

fence — threatning to beat him, otherwife if 

the party be abfent — and yet if the party fo j^^^^ ^^ ,jj^ 

bound fhall threaten to kill or beat a perfon 

abfent, and after fhall lie in wait for him^ it 

is a forfeiture. 

Tht principal entered into a recognizance ^^.j^ ^^^ 
with hail to keep the peace for one y ear y and 8 Mod. 195. 
afterwards to appear in court, on thtjirfi day 
of T'ernty which latter part he neglefted to 
perform j and it was moved that this recog- 
nizance might be ejireated^ fo that the bail 
might be profecuted. The Ch. J. held, That 
where a man be admitted to bail, he is by 
intendment of law in their'cuftodyj but when . 
he is taken from them by the procefs of the 
court, then they are difcharged. All the other , 

judges differed, viz. that they are not dif- 
charged till the committitur of the principal 
is entered j for though he was committed on 
the convilfion on the information^ he was as 
much in the power of his bail, as if he had 
been at large, or (till in their cuftody ; for on 
a motion. in this court, they might have 
brought him up at any time, and rendred him 
back again in difcharge of themfelves. 

Afterwards it was moved that the commit^ 
titur might be entered, fo as the bail might 
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take benefit thereof, and that the proceed** 
ings on the/r i. fa. might be ftayed in the 
mean time. But the court refufcd to ftay 
proceedings, but ordered that a commit titur 
fhould be entered on the right recognizance ; 
for there being twoy viz. one for the feace 
and the appearance of principal, which 
was forfeited by his not appearing : and the 
other, for his appearance to anfwer the in- 
formation^ on which he was afterwards con-" 
vifted : the committitur muft be entered oh 
the lafl recognizance, 

iStra. 1220, The condition of a recognizance was to 

appear the loft day of Michaelmas term ; on 
which day articles of peace were exhibited, 
and one of the defendants forbore to move 
to have his appearance recorded, (though he 
was prefent) and went to get bail. On this, 
profccutor took out z fci. fa. tclled iZtb 
J^ovember-y and partly for the fharpnefs of 
the proceeding, and bccaufc xhtfci.fa. muft 
be tciled in term time, and be had to the laft 
moment of it to appear in — the court fet 
afide the proceedings, 

ix^^^'. J,??' * When the recognizance is forfeited, the 

Palt. oldLd. Y n t 

c. 70. recognizance and the record mult be remov- 

4 Burn, 237. ed into fome of the courts at U^efiminjier^ and 

be there proceeded on hyfc'i.fa. ; ahd fo it 
ought to be, if prefented'by the jury op 
grand inquefl. 

a IV. 0/ 
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4. 0/ di/cbarging or /uperfeding this recog- 

nizanee. 

He who is bound to the peace, and to apptJar Dalt. c. 1 20. 
at a certain day, mull appear and record his 
appearance altho*the other party do not come 
to dcfire it may be continued ; otherwifc the 
recognizance cannot be difcharged. But 
on proclamation made, if no perfon appear 
againft him, it may be difcharged ; but if he 
be bound generally, and elpe(::ially to keep 
the peace toward^ a certain perfotiy and he 
comes not, thi court may, in difcretion, 
bind him over till next fcffions. 

But if no time to appear be mentioned, 4 Nejv Abr. 
they may difcharge it at difcrction. ^95' 

It is the practice of the quarter feflions izMod.251. 
to continue the recognizance from feflions ^^^''^55- 
to feflions ; King's Bench for twelve months! : 120. 
and if no indiftment be then found, to dif- 
charge it; fo in Chancery: but conitra Pi?//^;? ; 2 Wilf. aoi. 
If no time be fpecificd-, it is for' tb^i^pferty's 
life, and neither king, ju^ic^Ji Qr pofty can 
releafe it. 

The king cannot releafe a recognizance ^2 Haw.' 121^. 
before it is broken, becaufe the fubjeft hath 
an intcrcft therein i but after forfeiture, he 
alone may releafe it, and pardon the for- 
feiture. - . 

R 4 Mandamus 
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Stra. 835. Mandamus was granted to three jufticca 

ef peace, in Breeofty to take fecurity on arti- 
cles of the peace exhibited againft defendant 
in B. R. and an affidavit was produced of 
his being feventy years of age, and unable 
to travel ; and cited Seymour^ cafe. Mick. 
6 Ann. And in 7V/». fpUowing, on affidavit 
of having kept the peace ajid being unable 
to come up, reipognizance was difch^gedt 
I^mb. 113. If one of the furcties die, the party fhall 
pro. P,pLi7. j^Q|. i^g obliged to find a newfuretyn fqr 

fhe executors and adminiftratqrs of the de- 
geafcd arc bound by the recognizance, 
4 New Abr. jf ^j^g p^rty bound die himfelf, the furc- 

8iv. 53. ties, upon ihewing this, may be difch^q'ged 

from their recognizance. 

I Haw^iig. ^^ ^^^ P^*^^ craving the furety die, the 
palt. cfiS. recognizance may be difcharged ; and de- 
fendant, if in cuftody for want ef fureties, 
may be delivered. 

Bro, P. 17, The party praying the fecurity, cannot by 
Lam .111. ^ felqafe, difcharge the recognizance ,- for it 

is to the King, and he done can difcharge 

I I Mod. 109. it. The court cannot difcharge it, before 
||ia\y. 1^9. ^1^^ condition be performed, but a releafe 

may induce the court to do it. 

Bro. P.pl 15. A recognizance is difthargjed by the de- 
I Haw. 129. j^jfg ^f ^.j^g ^ . g^^ ^j^^ words, are, " tp 

3 Burn, 14* , 1 1 r > v 

Blackcrby keep &ur peace," and therefore it is not his 
34^- peace vho fucceed^^ and Blacker by only 

I adds^ 
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•ftdds, contrary to the above fubfequent au- 
Ithojrities, that the death of rccogniwr or re- 
jcogni^cc difcharges the recognizance, if not 
forfeited before, 

3y this ftatute no writs oi fuper/edeas to 21 Ja, c* •• 
difcharge 4 recognizance for the peace, lhaj| 
be granted out of Chancery or King* s Bench, 
but upon motion in open court, ^nd on fuch 
fufiicient fecuritics as fhall appear to the 
court, on oath, to be affefled in the fubfidy- . 
book at 5/. lands, and 10/. goods; and un- 
Icfs it Ihall firft appear to the court that the 
procefs of the peace or good behaviour, is 
profecutcd againfi him defiring fuch fuper- 
Jedeasy bona fide^ by fome party grieved in 
that court, out of which the Juperfedeas is 
dcfircd to be awarded. 

S E c T, II. Of Sureties /<7r Good Behaviour. 

%* As much of this prcfent fedlion is ne- 
ceflarily involved in the former, it will 
render the following fubje6l more brief, 
z% the. principal matters muft be. re* 
ferred to the former in all the fimilar 

cafes wherein they apply. 

I * . I 

I. A man may be compelled to find 4Burn,238. 
furetics for good behaviour, and for the ^^'-^'J^V 
peace, at once ; and yet the former of thefe 
doth include the latter, and he. that is 
bound tp the one, is therefore bound to the 
pthcr. 

. fTords 
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^ Roll Rep. 
199. 



4611m, 1S4* 
2 Salk. 693. 
iKeb.931. 



I Vent. 16. 



March 11. 
pi. 30. , 

Latch. 5. 



8ty. 18. 



Comb. 40, 



Words which amount to a breach of the 
good behaviour, ought to be fuch as tend 
to the breach of the peace ; elfe, it is not a 
breach of the good behaviour. 

In general, it feems that words which 
direftly tend to a breach of the peace, as 
if one man challenge another, are cognizable 
before juftices of peace, for which the party 
may be bound to the good behaviour, and 
cvea indidted. 

^«r^i difrefpeftful of the jufticesj as th^t 
tbey do not underjiand the fiatuUs^ &f^. are 
not indictable, but are good grounds for 
binding the party to good behaviour. 

A woman was bound to the good behavir 
our for fuborning witnefles. 

An attorney was indidted for a common 
Barretor, but acquitted ; but he wasT bound 
to the good behaviour, for threatriing the 
witnefles, and being a perfon of indifferent 
charader. 

A juftice of peace cannot bind to the good 
behaviour uponxi generalinfortnation^ or com^ 
mit to prifon for refufing to find fureties on 
fuch information. 

Although a perfon be found not guilty of 
the matter laid in the indiftmcnt, he may 
yet be bound to good behaviour. Likewifc, 



•i 



Such 
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Such as praftife to poifon another ; and 4 Bum, 247, 
for poifoning their food, by mingling ratlbanc 
with corn give'n to fowl, whereof they died : 

Alfo, for beating, affaulting, or threat- i Haw. 19 j. 
ning a pcrfon in prefence of the juftices, Crom. 124. 
or fo that he could not attend the court. 

It is a difcretionary power vefted in the 4 Burn, 251. 
juftices, yet thcymuft reoncmber that it is 

a legal difcretion, in which, in; favour of li- 5 Co. 100. 

bcrty, great tenderhefs is to be ufed ; which '^ ^®; '^^: 

is, as Lord Coke fays, a knowledge to dif- 

cern between truth and falfehood, right 

and wrong, fhadows and fubflance, equity 

and colourable gloffes and pretences ; and 

^ot to do according to our wills and private 

alfedtions; and fuch difcretion is to be lif- 

mited and boupded with the rules of rea* ... i 

fo;i, law, and juftice ! ' 

The form of the condition of this 're- Dalt. c. lyft, 
cognizance is the fame, as that already p-4^x* 
ftated for furety of the peace, adding only 
after the claufe forthe offender*s appearance ; ' 

*' and that in the mean time he be of good 

^[ behaviour, and do keep the peaqe of our, 
faid Sovereign Lord the King towards," feV, 

And Mr. Dalfon adds, that the recogniz- Jbii.p^2. 
ance runnetbj* ^e t err is et tenementiSi bonis et 
caU^llisy &c. fieri &f levari, ^c. and yet thfe 
Kin^ may be at. his eledion to take exe- 
cution of the bodies of the recognizors, 

(as 
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bcrs, to the terror of the people, or fpe^- ' 

ing words tending to fedftion j and alfo (et 
all fuch adual miibehaviours which arc iii- 
terided to be prevented l^y Iwch a recogni- 
zance ; but not for barely giving caufe o^ 
fufpicion^of ivhat perhaps tn ay never aifluaUy 
happen^: /• ,' :.,'.'.:/ ■:'. - ,. .v' 

If a maffbe bound in a rccognrzance'to' 4 New, Ahr. 

the King, t^on conditioauo^bc of good.bfe** ^init. i8i. 
haviour, he cannot.be indidcd for breach of- JR^oH- Abr. 
good behjariour,rby which her forfeits hisrcef Cro. Car 
cognizaace,i without z'/ci. fa \ for if zfd.fff^ 498. 
bad been cbrought,iLhc might; have pleaded: ^J^ >"?i. 
Ibme oiatler in the difcharge thereof. . ... .-.s Stil. 369. 

Words -which do not threaten any huytita 2 Blackerb. 
the peribn..arfi no forfeiture of the* recogni-* SccM^ 
zance, thou^hrdbey ma/ be rude and impetr* 249- pi. sVs* 
tinent j to forfeit this recognizance an afih ^^^' ^^' ^^• 
muft be done which imports fome intcmioit 2 Roll. Rep. 
to do fome violence to the perfon : "Asrito p7'* 
fay, I will meet thee: but it is no breach to 
enter a clofe, though it would be, to take 
any thing from the perfon vi et armis. 

It has been held, that z certiorari to re- aBIackerby 
move a recognizance for good behaviour, or d*„ ., 
for an appearance at the lemons, will fuper- 492. 
fedc its obligation. ^^^' ^- 75- 

But this would be inconvenient ; and the Cro. Ja. 282; 
contrary opbion feems fupported by better , BuifhYc^ 
tuthoritiesV ^s^- 

A Haw. P, C. 

pt. 2,p. 294. 
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palt. c. 124. ^5 to releafing this fccurity, Mr^ Dalton 

Lam b. 1 26* rr \ * ^ % \ ^■ •• 1 

cxprefles'his doubt, by only reciting^ that 
whether the rccognizdnce miy be relealed 
by any Ipecial pcrfon, fome do doubt> 
bccaufe it feems more popular than the 
furcty of peace j yet he adds, that others do 
hold, that it may be releafed, either.by the 
jdftice of the peace himfclf that took it, in 
difcretion, or by the party on whpfc com-* 
plaint it was granted, even as that for the 
peace may. Dr. Bum joins his own authb-* 
rity to that of Hawkins under the article of 
; Ihfety'of the peaces arid they do declare^ 
that as the recognizance is taken *^ to \Ltep 
.<\ . I - dteipeace towards the King and all his peo- 
ple, but pahicularly towards A. B. the party* 
.>^ complaining,*' a rcleafe from ftich party is 

ineflfe£tual, although it may be a great in- 
dticoment to the court xb difcharge the re- 
, , cognizance. 
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I. 



Scire F act A%.agaiti/i one of the 'Stkiv in Debt. 

\ 

GEO R G E, l^c. to the (herifF of ^, LOIy's Ent. 
Greeting. Whereas James A. Gent. • 3^7» 657. 
lately in our court before us at H^ejiminfter^\ 
by bill without our writ, and' by the judg-' 
rpcnt of the fanfie court, recovered againft * 
John C. J5/{^; otherwife called, &?r, and 'Thomfis' 
Efq^ othei'wifc called i^c. 800/. debt, and 
jalfa 63 s.. for his damages, which he fuftained ^ 
as well by reafon of the detention of that 
debt, as for his coils and charges by hini^ 
about his fuit in that behalf expended j. 
whereof the fame Jcbn and Thomas are coa-^ 
vided, as it appears to us on record •* And' 
although judgment the^reof is given, execu- " 
tion neverthelefs for the debt and damages 
aforefaid remains yet to be made. And 
whereas George W. of i^c. othcrwife, to wit, 
in — — term, in the yeir of our 
reign^ before us at Weftmlnfter^ perfonally- 

came " 
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came and became pledge and bail for the 
faid Jobn% that if it (hould happen that the 
faid'^^A^ (hould be convidted at the fuit of 
the faid James in the plea aforcfaid, then the 
fame bail granted^ that as well the debt 
aforefaidi as all fuch damages^ coils and 
charges^ as fhould be adjudged to the faid 
James in that behalf, Ihould be made of his 
lands and chattels, and levied to the ufe of 
him the faid James y if it (hould happen that 
the faid John (hould not pay the debt and 
thofe damages, cofts and charges to the faid 
Jamesy or (hould not furrenrfer himfelf to 
our prifon, to the mar(hal of the Marjbaljea^ 
before us oii that account, which faid debt 
^nd the damages, cofts and charges, are not 
paid to the faid Jamesy nor hath the faid 
John furrendered himfelf to our prifon, to 
thq mar(hal of the Marjhalfea aforefaid, be- 
fore us, as by the fuggeftion of the faid 
James we have, in our court before us, un- 
derftood j Wherefore the faid James hath bc- 
foyght us to grant him his proper remedy 
in this behalf. And we being willing that 
what is juft in this behalf (hould be done, 
command you that by good and lawful men 
of your bailiwick: ypu give notice to the faid 
George^ that he be^bcfore us at Weftminfter on 
— — , to (hew, if he hath or can fay any 
thing for himfelf, why the (aid James ought 
not to have his execution againft him fdr the 

debt 
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ilebt and ^e jdemages, cofts and charges 
aforefaid; According to the force, form and 
cfFcft of the recognizant?e aforefaid> if he 
fliall think fit. And further to do and re- 
ceive what our famie court before us^ ftall 
then and there confider concerning hinri in 
this behalf; and have there the names of 
chofeby^onn you (hali give him notice> 
and 'this Wfit. Witnefs;'£#r. ' 
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1^ 

Fieri Facias in debt againfi both Bail \ 

in Kl-B. 

Gidrg^j ;6fr. To . the fheriff of » ■> Lilly's Ettt. 

greeting. We command you, that of the S^9* 
goodi laind chattels of jS. F, and J, W. th« 
bail of ji. B. in your 'bailiwick, yob caiufe 
to be made — /. debt, which £. P. lately iil 
our court before us at Weftminfter^ recovered 
againft the faid A^ B. and alfo — /♦ coftsj 
which to the fame E. P. in the fame court, 
were adjudged for his damages, which he 
fuftained as well by reafon of the detention 
of that debt, as for his cofts arid charges by 
him about his fuit in that behalf expended, 
whereof the fame ^. B. is conviAed, as it 
appears to us on record. And whereon in . 
our ftmc court before us at fp'efiminftir^ it i%. 

S confi- 
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confidered that the faid £. P. may have ex- 
ecution againft the faid R. F. and J. W. for 
the debt and (damages aforefaid, according to 
the force, form and efFed of a certain recog- 
nizance- by them the faid i?. F. and 7* fV. in 
our faid court before us, for the faid A. B. 
at the fuit of the faid E. P. in the fuit afore- 
faid, acknowledged {a)y as it likewi(e ap- 
pears to us on record, and have that money 
before us at Wefiminfter on, 6f^. to be pwd 
to the faid E. P. for his debt and damages 
aforefaid, and have, (^c. 



III. 

m 

Sec l.iJly'8 ' (a) Fi. Fa. againft the bail to warrant a 
Ent. 591. ca./a. after a/^/. fa. differs only from this 

form in the following words to be infcrted 
in this place, " by the default of them the 
faid R. F. and J. W^ 

IV. 

Fieri Facias againft Bail, on a re- 
cognizance removed out of C.H. hy Certio- 
rari, after judgment affirmed in Error in 
K.B. 

L1l.Ent.588. •—— We command you, that of the goods 

ftnd chattels of—— (defendant and bail, and 

addi- 
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additions) the bail of ■■ (defendant) in 

your bailiwick^ you caufe to be made — /. 
and hare that money before us on - ■ ' ■■ 
wherefoever> fcf^. and to be paid to Adam 
B. according to the form and efFeft of a cer- 
tain recognizance by them this faid (defend- 
ant and bail) to the faid Adam^ for the faid 
(defendant) upon'our certain writ of error, in 
our court before — our chief juftice of the 
bench, at his chambers, fituate in Serjeant* s 
Inn^ in Chancery-lane, London, acknowledged, 
as by the record thereof, which we lately for 
certain reafons, caufed to be brought into 
our court before us at fVeftminfter, appears 
to us on record. And whereon in our 
faid court before us at Weftminfter aforefaid; 
it is confidered, that the faid Adam may 
have thereof his execution againft the faid 
(defendant and bail) for the faid — /. by the 
default of them the faid (defendant and bail) 
as it appears to us on record, and have 
there this writ. Witnefs, 6?^. 

V. 

Fieri Facias againft 'R ail, on ajudg* 
ment in a fci fa. quare cxecutioncm non 
on error in K. B. \ 

We command you, that of the lands til.Ent.591. 
and chattels of Alexander H. of, ^c. one of the 

S 2 bail 
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bail of- CclcM^C. bckg^ ill youf: ^^ftUtvicfci^^ 

5rou carafe to; be iH^^ ^Q{i znAV.ef tW 

lands and chattels of Jumes. C.\id,t ef, (^c. 

another of the bail of the faid C^kn, being 

in yout bailiwtck> you caufe to be made 

flj|0 /. and have thSt pfioney before v» oo 

-f— 'wberefoyer we (hall then be in Gte^i Bri^ 

iain, to be paid to Thomas L. Efq ; according 

to the form andefFeft of the adjudication of 

execution on a certain recognizance by them 

the faid yt.H, and J.C to tht fdid Thomas L, 

for the faid C. in our court> before — and 

his companions, our juftices of the bench ai 

Weftminjiery acknowledged, as by the record 

and proceedings of the faid adjudication of 

execution thereof, which we lately^ for cet- 

taiti reafons cauied to be brought into our 

fcourt before us, appears to us on record i 

and whereof in oi»r ikDe court before us at 

Wifimnfter^ it is cobfidered that the* faid 

Thomas L. may have thereof his executioii 

againft the faid ^i. and 5^* for the faid feveral 

fums of 240 /. and 240 /. in forna afore- 

faid, refpedfcively acknowledged to be re- 

fpeftively levied on thefr lands and chattels, 

J^y the default of them the faid ^. and J, as 

it appears likewife to us on record, and have 

there thi$ writ. Witnefs, ^c^ 
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. VI. 

.Fieri Facias en a judgment on a re-;- 
cognizance ^Bail, itjt C. B. after an afr 
firmance thereof in K. B- 

—Greeting, We command you, that of the j^ 
lands and chattels of W. T. of, ^c. being 581.. 
in your bailiwick, you caufe to 'he:mac!c 
100 /• And of the lands and chattels "of 
7. B. of, fcf^. in your bailiwick, you cauie 
to be made ipo/. ti) be paid to A. F. ac- 
cording to the form and efFeft of the ad- 
judication of execution, on a certain re- 
cognizance by thetJt the faid W. T. and 

7. B. to the faid A- F. in our court, be- 

■ . . . . , ' 

fore and his cbmpahions, our jufticds 

of the bench zxWifiminftery acknowledged, 
as by the record and proceedings of the'ad* 
judication of ex^puti^n thereon, which into 
our court before us ^t Wefiminfier^ we lately, 
for certain caufes of ?rror in the fame to be 
correfted, caufed to be brought, appears to 
us on record, and which .in our fame' court 
before U5, being in all things affirmed, now 
remaining, appears likewife to us on record; 
and alfo, 12/. which to the fame A, F. in our 
fame court, according to the form of thife 
ftatute *infuch cafe made ^nd provided, 

* ♦ 3 Hen. 7. c. 10. 

S3 wert 
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were adjudged for his cods and charge3 
which he had fuftained by reafon of the de- 
lay of execution of the judgment aforefaid^ - 
on pretence of the profecution of our fald 
writ of error by the faid IV, T, and J, fl.'of, 
and upon the prenniffes aforefald profecutcd, 
whereof the faid fV. T, and J. B. are con- 
vifted, as it likewife appears to us on re- 
cord, and have that money before us on -^ 
wherefoeyer we (haU theji be in Engl^dy to 
be paid to the faid A. F. for his debt, da- 
inages, cods, and charges aforefaids and 
have there this writ. Witncfs^ ^c. 

VIL 

Scire Facias^ againji Bail on a recognisance 
on a writ of err$r in the Exchequer cbam-^ 
her: in Cafe^ 

Lil. Ent.644. " Greeting. Whereas F. 7*. of, &e. 

and y^ W\ of> 6?^. on the — — day of May^ 

in — -»-: — term,^ in the year of our 

reign, caipe into our court before us at 
Weftminfter in their proper perfops, and ac- 
cording to the form of the ft^tute to prevent 
unneceflary delays of execution thereof made 
and provided, acknowledged they owed, ancl 
pach of them for himftlf acknowledged he 
owed to B. T. Gent. 202/. of lawful, Csfr. 

. . . toj 
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to be paid to the Taid H. his executors or 
iafligns J and unlefs they did the fame, E. 
and J^ granted, and each of them for him- 
fclf granted, the faid 202/. to be made on 
their and each of their lands and chattels, 
and levied to the ufe of him the faid H. on. 
the condition following : That whereas the 
faid H. T. lately in our court before us at 
JVeJimittftery by bill, without our writ, and. 
by the judgment of the fame court, had re- 
covered againft J. J. Gent. loi/. for his 
damages which he had fuftained, as well by 
reafon of a certain trefpafs on the cafe to the 
faid H. by the faid J. J. done as for his cofta: 
and charges by him about his fuit in that 
behalf expended, whereof the faid J. jf. is 
convifted, as in our faid court before us ap- 
pears on record. And whereas the faid J. J. 
had profecuted our writ of error upon the 
judgment aforefaid, returnable before our 
jufticcs of the common bench and the barons^ 

of our Exchequer of the degree of the coif in 
our Exchequer chamber on, i^r. If there- 
fore the faid J. J. fhould profecute the faid 
writ of error with effe6t, and if the judg- 
ment aforefaid fhould be affirmed againft 
the faid J. J. then if the fame J. J. fhould 
fatisfy and pay to the faid H. T. the damages 
aforefaid, and alfo all flich cofls^and dama- 
ges as fhould be acljudged to the faid H. T* 

S4 by 
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by reafon of the delay of his execution upon 
the judgment aforefaid^ on the pretence of 
the profecution of the faid writ of error, then 
that recognizance fhould be void and of 
none effect, or elfe fhould remain in its full 
ftrength and effefb, as by the record thereof 
in our faid court before iis at fFeftminfier re- 
maining nianifeftly appears. And whereas 
alfo the judgment aforefaid, afterwards, ta 
wity in ' - tejtn laft poft, in our Extbis^ 

quer chamber aforefaid before the joftices 
and barons aforefaid was duly affirmed, and 
•^ /. to the fame H. f . in our fame Exchequer 
before the juftices and barons aforefaid, ac- 
cording to the form of the flatute thereof 
made and provided, were adjudged for his 
damages, coils and charges, which he had, 
by reafon of the delay of his execution of 
the judgment aforefaid, on the pretence of 
• the profecution of the faid writ of error, as 
by= the record and proceedings thereof by 
the faid juftices and barons, according to 
the form of the ftatute aforefaid from our 
faid Exchequer chamber into our faid court 
before us at Wefiminftery remitted^ and in 
our fame court before us remaining, mani- 
feftly appears. And the faid J. J\ hath 
neither paid nor fatisfied to the faid H. ?V 
either the damages aforefaid by him the faid 
//♦ Tt in our faid court before u?. in form 

' - afore-- 
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aforefaid recovered, nor the faid *— A ta the , 
fame //. T^ in our faid Exchequer chambei^ 
in form aforefaid adjudged^ as we have bjr 
the foggeftion of the faid H. in our courc 
before us underftood. , Wherefore the fame 
Ji. hath beibught us to grant him his pro^ 
per remedy in this behalf; and we in thssi 
behalf, being willing that what is juft fiiould 
be done, command you, that by good and 
lawful n^en of your bailiwick, you give 
notice to the faid E. T. and 7- ^* that the^ 
be before us at JVeftminfter on -— — to (hew, 
if they have or can fay any thing for them- 
felves, why the faid 202 /• J^y them in form 
aforefaid acknowledged, ought not to be 
made of their lands and chattels, and levied 
to the ufc of the faid H. T. according to tAe 
force, form and eflcdt of the recognizance 
aforefaid, if they Ihall think fit, and further 
to do and receive, &c. (as in No. 1.) 

VIU. 

Plea to a Sci. fa. dgainft Bail, that he Is not 

the fame per/on. 

Garlick and Gantlet. 

John Garlicky who is how, on the writ of Lil. Enf.39t, 
Jcire facias aforefaid, fummoned, in his pro- 
per perfon, comes and fays, that he upon the 
writ aforefaid 15 fummoned to fliew caufe 

accord- 
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according to the command of the writ afore- 
laid, and fays^ that the faid Roger Gantkt^ 
ought not to have execution againft hiiti for 
the debt, damages, cofts^ and charges afore- 
fkid, becaufe he fays, that a certain other John 
came into the fame court here, before — chief 
juftice of the Lord the King afligned to hold 
|>lcas before the King himfelf, at his man- 
fion*houfe, iituate — ; — and become one of 
the furety and bail for the faid Thomas 
Garlicky in the plea ^forefaid, at the fuit of 
the faid Roger Qantlet^ in manner and form 
as by the writ aforefaid is above fuppofed ; 
without that, that the fame John now appear- 
ing is the fame perfon who came into the fame 
court here, before — — the chief jufticc 
aforefaid, and became one of the furety, and 
bail for the faid T. G. in the plea aforefaid, 
at the fuit of the faid R. G. as by the writ of 
/ci. fa. aforefaid, is above fuppofed, and 
this the fame John G. now appearing, is 
ready to verify, wherefore he prays judg- 
pnent, ^c. 

IX. 

Plea of a payment of the debt. 
Short and another y^^tid Beethdm. - 

Lil.Ent.3Qi. -^^^ ^^ ^^^^ Peter md Samuel, in their 

proper perfons come and fay, that the faid 

I JVilliam 
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Wtlliam ought not to have his execution 
^igainft therrij. the faid P. and S. for the da- 
mages aforefaid^ becaufe they fay, that they, 
after the recovery of the judgment afor<- 
faid, in the writ oijci. fa. aforefaid, above- 
mentioned, and before the iffuing of the 
faid writ of Jcin^faciasy to wit, on the — 
day of — in the — year of the reign of the 
faid Lord the now King, paid to the faid 
fVilliam the faid — /. in fetisfadion and dif- 
charge of the judgment aforefaid, to wit, 

^t — in the county aforefaid, which faid 
— /• the faid W, then and there received, 

and accepted in full fatisfa<5tion and dif- 

charge of the judgment aforefaid , and this 

they are ready to verify i wherefore they 

pray judgment, if the faid U^. ought to have 

his execution againft them fpr the damages 

aforefaid, ^c, 

X. 

^be entry of the judgment on the recognizance 

againft the Bail. 

Pleas inr oiled at Weftmlnfter, before 
— and bis companions y juftices of the Lord 

the King, of the bench of^^ Term, in the 

'^year of the reign — &c, Roll. 

Middlefex ff. The fheriff of Middlefex LiKEntaSo. 

was commandedi whereas A^ H. late of — 

and 
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and J. C. late of — late in the court of the 
Lord — late King of Great BHtain, before 
the late King himfclf at H^eftmmfter^ to wit, 
in — Term, in the — year of the reign of the 

faid Lord the King, before — — and his 
companions juftices of the faid Lord the 
King, of . the bench here at JVeftminfieity 
acknowledged, and each of them acknow- 
ledged they owed to 7*. £. the fum of, 
a40 /. which faid fum of 240 /. the fame 
A. and J. for themfelves and their heirs, 
agreed and granted, and each of them for 
himfelf and his heirs, did agree and grant, 
(hould be raifed and levied out of their and 
each of their lands and chattels, to the ufe 
and behoof of the fame 7*. L. on this con- 

The ccmdi- ^^^^0*^* That if it Ihould happen thar judg- 
tion. ment fhould be 'given for the faid T. Z. 

againft C. C late of, &f^. in a certain plea 
of debt on a demand of 120/. by the faid 
7*. L. againft the faid C. in the fame court 
Jiere profecuted, then the fame C. the faid 
debt of 120/. and alfo all damages which 
to the faid 7*. L. by reafon of the detention 
of that debt in the fame court here fhould 
be adjudged, (hould fatisfy, or his body in 
execution of that judgment, to the prifon 
Judgment of the Fleet (houid render i and although 

^^^n^Ji!" ^"^^ ^*^d ^- ^- *n Eafter Term, in the ^ — 

year, pf the reign of our Sovereign Lord — »»-^ 
now King of GretLt Britain^ t^c. before ibe 

faid 
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j^d -u.r;w and lu^ compamcnfi^, juftkr^S.of tivB- 
faid Lord^he now Kihgof thcbenchhca-ej^t^ 
wit, at ^^/w/ij^^r aforefaid, by the confidejf- . ' 

ation of the fame court,had recovered agaififtt 
the faid C. as well t;he faid no /. as—/, whicjj 
to: the fame %. L, in thp ^ court of the famp . 
Lord the nawiKiqgfwere^fJjiidgcfi for his<^j 
in^ges which hf^ had by rcafon; of the det^en^ 
tion of that dcl^ty whereof he is cpnvided, as ; 
by the feme record and proceedings thereof 
in the fame court of-the faid Lord the t^ow . 

K^;ngl:e^lainingmanifeftly appears: neverthc^ Breach, 
lefs, the faid C. thed^t a^ 4^mages afore-, 
"faid tQ the faid ?^. L. hath not fatisfied, nor 
his body .in execution of fuch judgment to. 
the faid jprifon of the Fleet hath not render- 
fed as by xj?? foggqftion of the faid ST. L.'.the 
laid Lord - tl^e King had undcrftood : And 
becaufc, i^c. that by good^ &?r. he. ihould 5^«'./^ 
give notice 4;o the faid A. ^d 5^. that thej? 
fhould be bcfpre the faid juftices of the faid 
Lord the King at tVefiminftery on — ^ to 
ftew i^ i^c. to; wit, to the faid A. why thb 
faid 240/. by him in form aforefaid ackndw-i 
ledgec^, out of his lands and chattels oughc 
not to be raifed; and to the faid J. why 
the faid 140 1, by him in form aforefaid ac*^ 
kiiowledged put of his lands and chattels^ 
ought not to be raifed, and to the ufc and 
behoof of the feme T. L. levied according . 
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t6 the form of the recognizance aforefaid, iff 

&€.' and now here at this day, to wit, the 

Nihil return- faid — comcs the faid T. L. by A. B. his at- 

torney, and hath offered himfelf on the 
fburth day againfl: the faid A. ^d J. in the 
plea aforefaid'; and they being folemnly 
called have not come; iand the fherifF, to wit, 
C. 9". Efq; aitd S. S. Efq ; now returns, that 
they have nothing, nor hath either of them 
any thing, ^c,^ neither are they found, nor is 
either of them found, 6f r. j therefore as be- 
fore the IherrfFis commanded that by good, 
t?f. he give notice to the faid A. and J. 

that they be here on to fhew in form 

aforefaid, ^c. on which day here comes as 
well the faid T. L. by his attorney aforefaid, 
as the faid //. and J, by P. ^; their attor-' 
ney, and the IherifF, to wit, the faid C. 9*. 
Efq 5 and S* S. Efq ; as before,, now return 
that they have nothing, nor hath either of 
them any thing, nejther are they found, nor 
is either of them found, (f^c. And upon this 
the faid T. L. prays execution againfl: the 
faid A. for the faid 240 /. by him in form 
aforefajd acknowledged, and againft the faid 
J. for the faid 240 /• by him in form afore- 
faid acknowledged according to the form 
of the recognizance aforefaid, to be ad- 
judged to him, i^c. 

And the faid A. and J. by their attorney 
aforefaid, come and defend the force .and 
injury when, ^c. and fay nothing in bar or 

preclufioa 



Nihil return- 
ed. 



Judgment by 
nil dicit. 
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prcclufion of the execution aforefaid, where- 
by the fame Thomas remains againft the faid 
yf. and 7. therein undefended : Therefore 
it is confidered that the faid T. have execu- 
tion againft the faid J. and J. of the faid' 
feveral fums of 240/, of their and each of 
their lands and chattels, refpeftively to be 
levied according to the form and efFeft of 
the recognizance aforeftid. 

XI. 

A hond from the defendant to indemnify the 

bail. 

Whereas the above-named H. B. at the fji^^y-^r^- 
fpecial inftance and rcquelt of the above dints^ 
bounden !)• L. together with him the faid 
i). Li and one S. S. did, on the day of the 
date of the above written obligation, become 
bail for one J. M. in a certain aftion. 
brought againft him in the court of King^s 
Bench at JVefiminfieVy by P. C gent, for 
aflfaulting, taking, and detaining of Martha 
the wife of the faid P. C to his damage of 
5C00/, and alfo, foroneiS. Z.. for an ac- 
tion brought againft him in the fame court, 
by the faid P. C. in the like aftion : and' 
the faid H. B. did, together with the faid D. 
i. and the faid *?. aJ. enter into two feveral 
recognizances, before— one of his Majcfty's 
juftices of the faid court of King*s Bench ^ 

wit'i 
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with conditions, that if they the faid J. Mi 
sind R. L. rcfpedtively fliould be condemned 
in the faid feveral fuits, they fliould rcfpec- 
tively pay the condemnation monies, or 
render their bodies to the prifon of the mar-» 
fhal of the Marjhalfeay or that they the faid 
bail would do the fame for them, or to fame 
fuch or the like purport or eflFefl:, as by the 
faid feveral recognizances now remaining on 
record in the fame court appears. Now the 
condition of the abov^-written obligation is 
liich, that if the faid D. L. his heirs execu- 
tors,adminiftrators, or affigns> or any of , them, 
do and (hall from time to time, and at all 
times hereafter, fave harmlefs and keep in- 
demnified him the faid 77.5. his heirs, execu- 
tors, adminiftrators and afligns, and every of 
them, and his and their goods and chattels, 
mt/ lands and tenements, of, from and againft all 
aftlons, fuits, cofts, charges, damages, loflesj 
hindrances, executions, expences and demands 
whatfoever, which he or they, or any or either 
of them, (hall or may fuftain, or be put upto, 
for, or by reafon or means cf his the faid 'H. 
B\. becoming and being bail for the faid J. M. 
and i?. Z.. or either pftherti, as aforefaid, or 
for, or by reafon or means of his entring 
into the faid recognizances, or either of 
them as aforefaid, then, i£c. 
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